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Mortgage—Deposit of title-deeds— Contemporaneous memorandum of agree-
ment— Necessity for registration— Transfer of Property Act {IV of 1882),
s. 59, Dbefore amendment by Act XX of 1929—Amended Act, 8. 58(f)—
Indian Registration Act (X VI of 1808), ss. 17, 49.

Where parties, professing to create s mortgage in Calcutta by deposit of
title-deeds, contemporaneously enter into a contractual agreement in writing,
which is made an integral of the transaction and is itself an operative in-

strument and not merely evidential, the transaction is not an equitable °

mortgage within the Transfer of Property Act and the document musi, in
order to create a valid mortgage, be registered.

Obla Sundarachariar v. Narayanna Ayyar (1) ; M. Subramonian v,
M. L. R. M. Lutchman (2) ; Kedarnath Dutt v. Shamloll Khettry (3) and
Pranjivandas Jogjtvandas Mehta v. Chan Ma Phee (1) referred to.

Judgment of the High Court sffirmed.

Arprar (No. 80 of 1937) from a decree of the High
Court in its Appellate Jurisdiction (April 6, 1937)
which reversed a decree of the Court in its Original
Civil Jurisdiction (May 22, 1936).

The gquestion in this appeal was whether a
memorandum of agreement executed in connection
with a deposit of title-deeds by parties professing to
create an equitable mortgage was a document which
had to be registered to validate the transaction as a
mortgage. '

The material facts and provisions of the document
are stated in the judgment of the Board

* Pregent :Lord Macmillan, Lord Romer and Sir George Rankin. :

(1) (1931) I. L. R. 54 Mad. 257; (3) (1873) 11 B. L. R. 405.
L.R.58 T. A, 68.° (4) (1916) 1. L. R. 43 Csl. 895 ;

(2) (1922) 1. T. R. 1 Ran. 66 ; L R.43 1, A. 122,
L. R. :

50 I. A. 77,

243

P.O.*
1939

March 13, 14;
April 26.



244

1839

INDIAN LAW REPORTS. [1939]
Dunne, K. C., and Pringle for the appellants.

HanSanLar Pa The document of August 2, 1924, which followed the

K edm N ath
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deposit of title-deeds is one relating to the payment
of money. It does not purport or operate to create
any right in the property. It states that a right has
been created by the deposit of title-deeds and deals
with the terms on which the security can be enforced,
the dates, rate of interest, e¢fc. It does not come
within s. 17 (¢) of the Registration Act. In order to
bring it within the section, it is necessary to show
that the document does something and mot merely
records something. Kedarnath Dutt v. Shamloll
Khettry (1) is generally cited as determining the ques-
tion. In Pramjivandas Jagjivandas Mehta v. Chan
Ma Phee (2) the document was executed at the time
of the deposit. It was part of the transaction. In

“Subramonian v. Lutchman (3) the document created

the mortgage. There was no independent transac-
tion.  Obla Sundarachariar v. Narayonna Ayyar (4)
shows that the document itself must be looked at. If,
on the face of it, it effects a mortgage, it requires
registration. Bangeshwari Charan Singh v. Jagar-
nath Kuari (), second part of the head note, and
ss. 57 and 58 of the Transfer of Property Act. To
invoke the rule as to registration there must be con-
tained in the document words which constitute a
mortgage transaction.

Pringle following. In s. 17 (b) of the Registra-
tion Act the descriptive words are: “Instruments
“which purport or operate...to create a right.”’ -In
s. 59 of the Transfer of Property Act they are:
“The mortgage...can be effected only by a registered
“instrument.” In the decided cases, the view taken
is that the question is whether the document

(1) (1873) 11 B. L. R. 405, 407, 409, (3) (1922) L. L. R. 1 Ran. 66;

412. ~ L.R.B0OTL A 77
(2) (1916) I. L. R. 43 Cal. 895 ; (4) (1981) I L. R. 54 Mad, 2673

L. R.43 1. A, 122. L. R. 58 I. A. 68,
(5) (1931) I. L. R. 11 Pat. 272 ; R
L. R. 59 1. A. 130.°
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represents the bargain hetween the parties. The
mortgage here was not effected by the document of
August 2, 1924. It falls within the exception in
s. 59. Esther Isac Ezekiel Mordecai v. Martu Mall
(1); Gokul Dass v. Eastern Mortgage and Agency
Company (2) and Velamakanya Krishnaiye v.
Ponnuswami Aiyar (3).

Lionel Cohen, K. C. and Parikh for the re-
spondents. A deposit of title-deeds will by implica-
tion constitute the bargain between the parties, bus,
if the parties choose to put the bargain into writing,
then the writing containing the bargain requires
registration. Here it was intended to record the
agreement between the parties. The first document,
that of July 24, 1924, required registration. It was
superseded by the second, that of August 2, 1924,
which also required registration. But, even if the
second did not require registration the appellants
cannot succeed, as the first required registration.
The transaction should be looked at as a whole. When
the first document provides for another which is
brought into existence, the documents stand or fall
together. Velamakanya Krishnaiya v. Ponnuswami

Adyar (4) and Subramonian v. Lutchman (5). If the

documents here are disregarded, no charge is
created. The deposit was only a necessary part
of the transaction. Where the written instru-
ment creates, declares, assigns or limits rights in the
property, it requires registration. The principles
are stated in Obla Sundarachariar v. Narayanna
Ayyar (6). In Subramonian v. Lutchman (5) the
document, it is true, was contemporaneous with the
deposit, but that itself does not determine the matter.
In every case, in which a document has contained
such full particulars and provisions as in the docu-
ment here, it has been held that the document
contained the contract and required registraticn.

(1) (1918} 25 C. L. J. 160, 162. (3) (1923) L. L. R, 47 Mad. 398.
(2)+(1905) I, L. R. 33 Cal. 410, (4) (1923).1. L. R. 47 Mad. 398, 400,
(5) (1022) I. L. R. 1 Ran, 86 (71); L. B. 50 1. A. 77 (79).
(6) (1931) I. L. R. 54 Mad. 267 (264) ; L.R. 58T, A: 68 (74),
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1039 Dunne, K. C., in reply. There is nothing in the
Hari Sankar Pl Registration Act which would require the first
Redari Nah  document to be registered. The document is merely
Shaha. an agreement to enter into a mortgage. It does not
create any interest in the property. The second
document was one which was agreed to be executed
for the purpose of evidencing the deposit as being a
mortgage transaction and records the terms and

conditions of the loan.

The judgment of their Lordships was delivered by
Lorp MacminLan. The plaintiffs in this suit, now
the appellants, seek to enforce a mortgage for the
principal sum of Rs. 25,000 with arrears of interest
accrued. Their case is that the mortgage was effected
by.the delivery to them of the documents of title to
certain immoveable property in Calcutta with intent
to create a security thereon.

The general law in India under the Transfer of
Property Act, 1882, is that a mortgage for a
principal sum of Rs. 100 or upwards can be effected
only by a registered instrument duly signed and
attested, but the validity of mortgages by deposit of
title-deeds in Calcutta and certain other places is
expressly recognised and saved, doubtless because of
the convenience of this form of security in commercial
centres. See s. 59 of the Act as it stood at the date
of the transaction with which this case is concerned,
and now, by amendment, s. 58 (f).

That the title-deeds of the property were deposited
by the respondents with the appellants is not
disputed, but the appellants were not content to rely
only on this deposit. They insisted on the execution
by the respondents of a memorandum of agreement
“evidencing the said deposit and embodying . the
“terms and conditions of the loan.” The appellants
found upon this memorandum in their plaint and
the respondents in their written statement aver that
this memorandum constituted the bargain between
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them and the appellants and they maintain that,
inasmuch as it was not registered as required by
s. 17 (1) (b) of the Indian Registration :Act, 1908,
it is inadmissible in evidence and the mortgage is
consequently unenforceable under s. 49 of that Act.
To this the appellants reply that the memorandum
did not efiect or constitute any transaction between
the parties but merely recorded a transaction already
completed ; it therefore did not require registration,
not being, in the words of the statute, a non-testa-
mentary instrument purporting or operating “to

“create, declare, assign, limit, extinguish . . .any
“right, title or interest . . . to or in immoveable
“property.”

There have been numerous cases, some of which
have reached this Board, in which a mortgage,
alleged to have been effected by the deposit of title-
deeds, has been accompanied by a written document
and in which the question has arisen whether that
document was of such a character as to require regis-
tration. The decision in each case has turned upon
the nature of the document in question. It will be
sufficient to refer to one or two of the most recent of
these cases.

In Obla Sundarachariar v. Narayanna Ayyar (1),
the title-deeds of certain properties were handed over
as security for a loan along with two written
documents, oviz., & promissory note for the total
advance and a signed memorandum consisting of a
list of the title-deeds, prefaced with the names of the
parties and these words :—

As agreed upon in person I have delivered to you the undermentioned
documents as security.

In the view of their Lordships, as expressed by Lord
Tomlin, the memorandum was a document. which
merely records particulars of deeds, the subject of a depoéit‘ . . it was

and remained a list of the documents deposited and nothing more. Tt did
not embody the terms of the agreement between the pariies.

(1) (1931) T.L. R.5¢ Mad. 257; L. R. 58 1. A. 88,
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Their Lordships accordingly reached

the conclusion thet the memorandum was not other than a written record
of the particulars of deeds the subject of an agreement constituted in fact
by the act of deposit and the payment of the money, and that it neither
purported nar operated to create or declare any right, title or interest in the
property included in the deeds, with the result that it did not require
registration,

With this case that of M. Subramonian v. M. L.
K. M. Lutchman (1) may be contrasted. There, on
the occasion of the deposit of the title-deeds, a
memorandum was signed and delivered to the lender
or creditor which stated :—

" We hand you herewith title-desds relating to [certain specified property]
this please hold as security against advances made to us.

The memorandum in addition referred to a promissory
note and a second mortgage over certain other
property, both in favour of the borrowers, which they
also handed over as security for the advances made
to them, and the document concluded : —

‘We promise not to deal with same till your amount due you is fully paid
and satisfied.

Lord Carson, in delivering their Lordships’
judgment, quoted passages from the cases of
Kedarnath Dutt v. Shamloll Khettry (2) and
Pranjivandas Jagjivandas Mehta v. Chan Ma Phee
(8), as laying down the law on the subject and stated
the criterion to be :—

Did the document . . . constitute the bargain between the parties, or
Wwas ib merely the record of an already completed transaction ?

On the evidence and on the terms of the document
their Lordships had no doubt

that the memorandum in question was the bargain between the partios,
and that without its production in evidence the plaintiff could establish no
claim, and as it was unregistered it ought to have been rejected.

(1) (1922) 1. L. R. 1 Ran. 66 ; (2) (1873) 11 B. L. R, 408;
L. R.50 1. A. 77, o
(3) (1916) I. L. R. 43 Cal. 895 ; L. R. 43 1. A. 122.
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Commenting on this passage, Lord Tomlin, in the
case above quoted, said on behalf of the Board :—

‘While their Lordships do not think that the language of Lord Carson
conveys or was intended to eonvey the meaning that no memorandum relating
to a deposit of title-deeds can be within s. 17 of the Indian Registration Ach
unless it embodies all the particulars of the transactions of which the deposit
forms part, their Lordships are of opinion that no such memorandum can bhe
within the section unless on its face it embodies such terms and is signed and
delivered at such time and place and in such circumstances as to lead legiti-

mately to the conclusion thab so far as the deposit is concerned it constitutes
the agreement between the parties.

With these considerations in mind their Lordships
proceed to examine the facts of the present case. It
appears that toward the end of 1923, three brothers,
Kedar Nath Shaha, Atindra Nath Shaha and
Jnanendra Nath Shaha, who or their representatives,
are the present respondents, arranged with the
appellants for a loan of Rs. 25,000, for which certain
property in Calcutta owned by the borrowers was to
be the security. The parties having reached agree-
ment as to the terms of the loan the transaction was
carried out as follows. On July 24, 1924, a meeting
took place at the office of the attorneys for the
appellants at which were present Hari Mohan Pal,
one of the two appellants, on behalf of himself and
his brother, the other appellant and Jnanendra Nath
Shaha, on behalf of himself and his two brothers. At
this meeting a document was signed by Jnanendra
Nath Shaha setting out the terms and conditions of
the advance. It provided that Rs. 12,000 should be
paid on that day and the balance of Rs. 13,000 on or
before July 31, 1924, that the rate of interest was to
be 9 per cent. per annum and that the period of the
loan was to be one year from August 1, 1924. 1t
further provided that the advance of Rs. 12,000 “will
“be made on the deposit of the documents of title
“relating to the premises, No. 75, Beniatola Street,
“abovementioned, and after the balance of Rs. 13,000
“shall be paid the mortgagors will execute in favour
“of the mortgagee a memorandum evidencing the
“said deposit and embodying the terms and conditions
“of the loan.”
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1939 Jnanendra having signed this document formally

Hari Senkar Pal handed over the title-deeds to the appellants’

v, - . v

Eedar Noth attorneys, saying as he did so: “For the sum of
aia.

“Rs. 12,000 which T have taken out of the loan of
“Rs. 25,000 I am depositing these documents of title
“by way of security or mortgage.” The sum of
Rs. 12,000 was thereupon paid over to Jnanendra,
who signed a receipt on the memorandum for the sum
of Rs. 12,000 advanced “on the security and upon the
“terms and conditions hereinbefore mentioned.”

Subsequently, on August 2, 1924, the balance of
Rs. 13,000 was paid to Jnanendra, who repeated the
formality of handing the title-deeds to the appellants’
attorneys, stating that “for the sum of Rs. 12,000
“which I have already received out of Rs. 25,000 and
“for the sum of Rs. 13,000 which I am receiving now
“these documents will be kept in security.” ILater on
the same day Jnanendra executed the memorandum
of agreement now in question.

This memorandum of August 2, 1924, is a formal
and elaborate document. It designates the borrow-
ers as the mortgagors and the lenders as the
mortgagees and recites that the mortgagors are the
owners of the property described in the first schedule,
that the mortgagors had applied to the mortgagees to
lend them Rs. 25,000, and that the mortgagees had
agreed to make this advance on the security of the
documents of title specified in the second schedule.
It further recites that the mortgagees had on July 24,
1924, paid to the mortgagors Rs. 12,000 and that as
security for this sum the mortgagors had deposited
with the mortgagees’ agents the documents of title
specified in the second schedule, and that the mort-
gagees prior to the execution of the memorandum had
paid over the balance of Rs. 13,000. The memorandum
then proceeds to set out that it is thereby
agreed and declared between the parties that in con-
sideration of the two sums of Rs. 12,000 . and
Rs. 18,000 paid before the execution of'-the
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memorandum, the title-deeds described in the second
schedule, “which said deeds, evidences and writings
“have as hereinbefore stated prior to the execution
“of this agreement been delivered by the mortgagors
“to the mortgagees’ said agents in the town of
“Calcutta with intent to create a security on the said
“hereditaments and premises described in the said
“first schedule hereto such as is contemplated in the
“concluding proviso tos. 59 of the Transfer of
“Property Act (such security having heen created
“prior to the execution of this agreement hy the
“delivery of the documents hereinbefore mentioned
would (sc. shall) be held by the mortgagees as such
“security as aforesaid for the payment by the mort-
“gagors to the mortgagees at the time and in
“the manner hereinafter mentioned and the costs (as
“between attorney and client) charges and expenses
“of and incidental to any proceeding which may be
“had for the protection of this security or for
“procuring or obtaining or attempting to obtain
“payment of the moneys hereby secured.” There
follows a series of heads dealing with the date of
repayment, rate of interest, consequences of default,
warranty of title and various other matters and the
memorandum in conclusion confers on the mortgagees
a power of sale of the mortgaged property. A receipt
for the total sum of Rs. 25,000 is appended.

Such being the tenour of the memorandum of
‘August 2, 1924, and such the circumstances attendant
on its execution and delivery, the question is whether
it required to be registered. TLort-Williams J. held
that it did not, being satisfied that the “memorandum
“was nothing but a record of what had been agreed
“to orally on July 24,”" and was “not a document

“containing the bargain made between the parties.”
On appeal, Costello J., with whom Panckridge J.
concurred, was of the contrary opinion, holding “that
“the writing was of such a character as calls for

“registration,” for the reasons set out in a long and
careful judgment.
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Their Lordships find themselves in agreement

Hari Sankar Pal with the appellate Court. The leading feature of

v.
Kedar Nath
Shaha.

this case is that the appellants’ advisers were evidently
quite aware of the niceties of the law in the matter
and deliberately endeavoured to effect a valid
mortgage by delivery of title-deeds and at the same
time to accompany it with an effective written
document which would nevertheless not require regis-
tration. The appellants, in their Lordships’ opinion,
have over-reached themselves and have failed to
achieve their purpose.

In the first place, it is made clear by the earlier
memorandum of July 24, 1924, that the parties
contemplated from the outset that a document should
be executed, “evidencing the said deposit and embody-
“ing the terms and conditions of the loan,” and this
earlier memorandum bears an acknowledgment of the
receipt of the first instalment of the loan as having
been advanced “on the security and upon the terms and
“conditions hereinbefore mentioned.” When the
memorandum of August 2, 1924, subsequently
executed, is examined, it is found to contain all the
essentials of the transaction. It states that 1t is
hereby agreed and declared between and by the parties
that in consideration of the sums advanced the title-
deeds of the property shall be held as a security on the
said property and refers to any proceeding which
may be had for the protection of ¢his security or for
procuring payment of the moneys hereby secured. . Tt
then sets out all the details of the transaction and
specifically confers a power of sale on the mortgagees.
It is true that in the parenthetical passage, quoted
above, the title-deeds are stated to have been pre-
viously delivered with intent to create a security,
but that does not alter the character of the memoran-
dum itself, which if the parenthetical passage be
disregarded, is an instrument effective to create an
interest in the property in favour of the mortgagees.
Having purported to create a mortgage by delivery:
of title-deeds the parties proceeded to create it .over



2 CAL. INDIAN LAW REPORTS.

again in writing. The memorandum does not merely
evidence a transaction already completed: its
language is operative. It is contractual in form and
it embodies an agreement that the title-deeds in
question are to be held as security for the advances
made and it speaks of the moneys “heredy secured.”
It not only contains all the terms on which the moneys
were advanced but it expressly confers a power of
sale. It is noteworthy that in the appellants’ “concise
“statement” of their claim in the plaint they state
that they sue for a decree “for realisation of the
“principal and arrears of interest due and payable
“under a memorandum of agreement dated August 2,
“1924.”

Their Lordships are of opinion that where, s
here, the parties professing to create a mortgage by
deposit of title-deeds contemporaneously enter into a
contractual agreement, in writing, which is made an
integral part of the transaction and is itself an
operative instrument and not merely evidential, such
a document must under the statute be registered. The
appeal accordingly fails.

Their Lordships will humbly advise His Majesty
that the decree of the appellate Court of April 6,
1937, be affirmed and the appeal dismissed. The legal
representatives of the respondent Kedar Nath Shaha,
who alone appeared, will have their costs of the
appeal.

Solicitors for appellants: W. W. Boz & Co.

Solicitors for respondents: Stanley Johnson &
Allen.
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