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EMPEROR.*
Faljricating false evWenee— Jnaditiissible document, caxi, be Htibject of

fabricating false evidence— Intention of the accused, how io be inferred—
Indian Penal Code {Act X L V  of 1S60), s. 193.

The mere fact that a document would be ultimately inadmissible in 
evidence does not necessarily take it out of the mischief of s, 193 of the Indian 
Penal Code.

Baroda Kanta Sarkar v. Emperor (1) referred to.
When persons fabricate a docimient purporting to be a kabuliyat executed 

by them in favour of another, containing a recital to the effect that that 
other had agreed to accept the document and to grant a lease of the lands 
in question to those persons, the question whether it was the intention of the 
latter to use the document in a judicial proceeding becomes a question of 
inference.

C r i m i n a l  R e v i s i o n .

This was a RiiJe obtained by the accused against 
their convictions for an offence under s. 193 of the 
Indian Penal Code for fabricating a document 
executed by themselves in favour of the complainant 
agreeing to grant a lease of certain lands to the 
accused. The landlord’s case was that he had no 
knowledge thereof and had never agreed to grant the 
lease or accept the document. The other facts of 
the case and the arguments in the Rule appear from 
the judgment,
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1940 K h u n d k a r  J. The petitioners have been convict-
Mahî h chmdra ed of ail offence under s. 193 of the Indian Penal 

Code, upon the allegation that they fabricated a 
Emperor. docuiiient purporting to be a kabuUyat executed by 

Khwidkar J .  them in favour of the complainant.

The ground upon which this Rule was issued is 
thus expressed:—

I ’or that the prosecution case being that the hahuliyat was not accepted 
by the landlord and ivas not acted upon, s. 193 of the Indian Penal Code is
not attracted.

The argument by which Mr. Mukherjee, who 
appears in support of this Rule, has endeavoured to 
substantiate this ground falls into the following three 
branches. He contends, in the first place, that the 
kabuliyat was inadmissible in evidence. Secondly, 
that it could not be said that it was the intention of 
the petitioners to use it in a judicial proceeding. 
Thirdly, that, in any event, the making of this docu­
ment does not satisfy the definition of fabrication of 
false evidence contained in s. 192 of the Indian Penal 
Code.

With regard to the first branch of his argument, 
we are of opinion that it is now w^ell-settled that the 
mere fact that a document would be ultimately inad­
missible in evidence does not necessarily take it out 
of the mischief of s. 193 of the Indian Penal Code. 
If authority were needed, it is to be found in the 
case of Baroda Kanta Sarkcir v. Emperor (1), in 
which it was held that, under s. 192 of the Indian 
Penal Code, it is the intention that creates the 
criminal offence and not the fact as to whether under 
the terms of the law the document is admissible in 
evidence. In that case, the correctness of earlier deci­
sions, in which it was considered that a document 
not admissible under the Indian Evidence Act, could 
not come within s. 192 of the Indian Penal Code, 
was doubted.
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With regard to the second branch of the argu- 
ment, we find from an examination of the document Mahesh ohmim 
itself that it contains a recital to the effect that the 
landlord (the complainant) had agreed to accept this Emperor.
document and to grant a lease of the lands to which KhundkarJ.
it related to the petitioners. This being so, the 
question whether it was the intention of the peti­
tioners to use the document in a judicial proceeding 
becomes a question of inference. The Courts below 
have, upon a consideration of the facts, drawn the 
inference that that was the petitioners’ intention and 
it is an inference with which, upon the circum­
stances established, we must entirely agree. In the 
case of Ahmed AH v. Emperor (1), it was held that, 
where in a case in which the facts were exactly 
similar, the learned Judge had left it to the jury to 
draw an inference as to whether it was the intention 
of the appellants to use a kabuliyat in judicial pro­
ceedings, the direction of the learned Judge was 
entirely correct.

With regard to the third branch of Mr. Mukher- 
jee’s argument, it would be sufficient to say that the 
document, with which we are concerned in the present 
case, does satisfy the definition of fabricating false 
evidence contained in s. 192 of the Indian Penal 
Code, because it might certainly lead the Court, 
before which it was produced, to come to the con­
clusion that the document was genuine and that it 
had the effect of creating a lease of lands in the peti­
tioners’ favour.

The Rule, accordingly, fails and must be dis­
charged.
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Edgley J. I agree.

Rule discharged.

A. c .  R. c .
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