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i^esses called by one accused, i f  can be relied upon to coiwtct a co-accuaed—
Ind ian  Penal Code {A ctX L V  of 1S60), s. 4S6.

For the purpose of a. 486 of the Indian Penal Code, it is not necessary 
th a t the mark in question .should be the exclusive property of any body.
The only consideration which is of importance is whether the mark has 
come to  be so identified w ith the merchandise of the person using the m ark 
as to  b 3 r^gardtd as a distinctive^ make to  dc-note th a t particular 
merchandis.t.

In  order to prove th a t a trade-m ark is an im itation of another, it  is no t 
necessary th a t there should be a resemblaiice in  every ease. I t  is sufficient 
if  resemblances are of suoh a natuTe as to  be calculated to  mislead an 
unwary piu'chaser. The question is really onq of fact.

JBmperar v. Tapidas Durlabhdas (1 ) and Hecla Foundry Conipany 
V . Walker, Hunter Co. (2) referred to.

Per H en d eb so n  J . I f  the prosecution desired to  use the evidence given, 
by  the principal accused to  convict the abettor, they should, havo tried the 
la tte r separately and called the defence witnesses for th e  former as th e  p ro ­
secution witnesses against the latter so th a t he m ight have beea able to  cross- 
examine them.

C r i m i n a l  R e v i s i o n .

The material facts of the cases and arguments in 
the Rules appear sufficiently from the judgments. 

Noad, Hira Lai Ganguly and Sndhir Chandra 
Chowdhury for the petitioners." 

Narendra Kumar Basu, Prohodk Chandrd 
Chatterjee and Bireswar Chatterjee for the opposite

. ■ : ■ . / ;
♦Criminal Revision, Nos. 4 and 5 of 1940, against the order pf S, W ajid 

Ali, Third Presidency M«,gistrate of Caleutta, dated Dec. 22,

(I) (1907) 9 Bora. L .E . 732. (2) (1889) 14A.C:650.
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Criminal Revision Case No. 4 of 1940.
8ri N  arayan

MOiTiamtncid Abu K.HUNDKAE J . T lllS  IS 9i EfUls CS.lllH^ lipOH ttlG
Chief Presidency Magistrate of Calcutta and the 
complainant opposite party to show cause why the 
convictions and sentence^ passed on the petitioners 
should not be set 'aside.

The petitioners have been convicted of an offence 
under s. 486 of the Indian Penal Code. The case 
for the prosecution was that they were selling in the 
market packets of hirhis to which were attached two 
labels which are counterfeits of labels employed as a 
distinctive mark of birhis of which the complainant 
was the manufacturer.

In support of the Rule, it has been argued by 
Mr. Carden Noad, firstly, that the labels which are 
associated with the goods of the complainant are not 
trade-marks. Now, the definition of a trade-mark as 
contained in s. 478 of the Indian Penal Code is in the 
following terms:—
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A mark used for denoting that goods are the manufacture or merchaadise 
of a  particular person is called a trade-mark.

Upon the evidence in the case and the learned 
Magistrate’s findings, the complainant has been using 
his labels from the year 1^33 and these labels have 
come to be associated in the market with his goods. 
The labels of the complainant are, therefore, 
undoubtedly a trade-mark.

This brings us to the second argument advanced 
by Mr. Carden Noad. His contention is that the 
complainant had no exclusive right to tihe labels which 
he claims as his. It seems to us that this contention 
is based upon a misconception. Por the purposes of 
s. 486, it is not necessary that the mark in question 
should be the exclusive property of any body. What­
ever may be the law with regard to such matters as 
copyright or patents, there can be no question that the 
only consideration which is of importance with



reference to the provisions of s. 486 is,whether the
mark in question has come to be so identified with the Sri Narayan
merchandise of the person nsing' the marl^ as to be Mahammad am
regarded in the market as a distinctive mark to
denote that particular rrierohandisd The Magistrate sihundUri.
has so found and his finding is amply supported by
the evidence.

In the third place, it has been contended that, in 
any event, the labels, which were attached to the 
'birhis which the accused were selling, were not 
counterfeits of the complainant’s labels. Counter­
feiting has been defined in s. 28 of the Indian Penal 
Code in the following way :—

A person is said to “counterfeit” who causes one thing to resemble another 
thing, intending by moans of that resemblan.ee to practise deception, or 
knowing it to be likely that deception will thereby be practised.

Explanation 1. I t  is not essential to counterfeiting that the imitation 
should be exact.

Explanation 2. \^%en a person causes one thing to resemble another
thing, and the resemblance is such tha t a person might be deceived thereby, 
it shall be presumed, until the contrary is proved, tha t the person so causing 
the one tiling to resemble the other thing intended, by means of tliat resem­
blance, to practise deception, or knew it to be likely that deception would 
thereby be practised.

The complainant's labels and those which the 
petitioners are convicted of having used are before 
us. They each consist of two slips of coloured paper 
bearing certain figures and words which are partly 
in the vernacular and partly in English. Looking at 
these labels side by side, we find the resemblance 
between them to be remarkable to a degree. The 
get-up and general appearance of the labels of the 
accused are so similar to those of the complainant 
that it is only by a close scrutiny that the differences, 
such as they are, can be detected. We have no donbt 
in our minds that the class o£ persons to whom birhis 
are sold would easily be deceived by the appearance 
of accused’s la.bels into supposing that the goods that 
they were purchasing were those of the complainant.
The question is really a question of fact and it is
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1940 concluded by the Magistrate’s findings. I t  is not
Sri Narayan necessary in tbe present case to lay down any proposi-

Mahammad Abu tion of law regarding the extent of similarity 
to establish, that one article is the counterfeit of 

Khmdhar j. another, but if ai5thority were needed upon such a 
question I would refer to the case of E‘inferor v. 
Tapidas Durlabhdas (!'). In that case it was
clearly laid down that, in order to prove that a trade­
mark is an imitation of the other, it is not necessary 
that there should be a resemblance in every case. It 
is sufficient if the resemblances are of such a nature 
as to be calculated to mislead an unwary purchaser. 
Again in the words of Lord Herschell in the case of 
Hecla Foundry Comjxiny v. Walker,, Hunter & Co.
m -

I t seems to me, therefore, tha t the eye must be the judge in such a case 
as this, and that the question must be determined by placing the designs 
side by side, and asking whether they are the same, or whether the one is 
an obvious imitation of the other.

Finally, Mr. Carden Noad has referred to the fact 
that labels similar in size, shape and colour are 
commonly used in the market in connection with the 
sale of packets of Hr his. This contention, in our 
judgment, has no bearing whatever upon the question 
which we have to decide in this case. I t may or may 
not be that the use by dealers of labels of the kind to 
which Mr. Carden Noad has made reference would 
amount to an offence. But the mere fact that labels 
more or less similar to that of the complainant are 
used by others for the purpose of marking packets of 
Urhis which are not the manufacture of the com­
plainant is no answer to the charge made against the 
petitioners in the present case.

Upon the evidence and the findings of the learned 
Magistrate, no less than upon a comparison of the 
complainant’s labels with those of the accused, we are 
satisfied that the conviction of the petitioners must 
be upheld.

(1 ) (1907) 9 Bom. L.R. 732. (2) (1889) 14 A. C. 550, 565.
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Upon the question of sentence, however, we think ^
that the ends of justice will be satisfied if we reduce sn Narayan 
the sentence of imprisonment passed upon'petitioner Mahanmad Abu 
No. 1 to the period already undergone. The sentences 
of fine in the case of both the petitioners as also the Khundkarj. 
order of compensation will, • howeveo’, stand. Peti­
tioner No. 1 must surrender to his bail to pay the fine.

Criminal Revision Case No. 5 of 1940.

The two petitioners have been convicted under 
s. 485 read with s. 109 of the Indian Penal Code upon 
the allegation that they abetted two other persons—
Phanindra Mohan Banerji and Tarak Das Ray who 
were charged with being in possession of instruments 
for the purpose of counterfeiting the complainant’s 
trade-mark.

Those two persons were put upon their trial for 
an offence under s. 485 of the Indian Penal Code 
along with the petitioners but they were acquitted, 
and this Rule calls upon the learned Chief Presidency 
Magistrate, Calcutta, and the opposite party to show 
cause why the conviction of the petitioners and the 
sentences passed upon them for the offence of abetment 
should not be set aside.

Upon reading the learned Magistrate’s judgment 
in this case we found it difficult to discover what the 
case for the prosecution was. We have been informed 
by Mr. N. K. Basu, who appears on behalf of the 
complainant opposite party to oppose this Rule, that 
the prosecution made the following allegations. The 
two petitioners placed with the two accused, who have 
been acquitted, an article described as a Litho Stone 
from which certain labels which were trade-marks of 
the complainant’s goods were to be counterfeited.
They instructed those two persons who are printers 
to make certain alterations in that instrument and to 
print certain labels from the die as altered. The 
alteration was such as to make the labels finalfy
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1940 printed a clear counterfeit of the labels of the com- 
Sri Nâ aymi plainant. We have not found it possible to gather 

Muhamnad Ah^ snch a case from the somewhat sketchy judgment of 
S ( ^  the learned Magistrate. The charge against the 

Khundkar j. accused persons embraced, for some reason best known 
to the prosecution, two counts. The first related to 
the printing of the complainant’s labels and the 
second to the counterfeit labels. The material finding 
of the Magistrate is contained in one short sentence 
which is as follows :—

Accused 3 and 4 at whose instance the articles were prepared are found 
guilty under s. 485 read with s. 10!) of the Indian Penal Code.

We do not know to which count of the charge this 
finding relates. It is impossible to discover from the 
Magistrate’s judgment whether he was convicting 
the petitioners in respect of certain labels printed by 
the other accused which were admittedly the trade­
mark of the complainant, or whether he was convicting 
them with reference to the counterfeit labels, large 
numbers of which also were proved to have been 
printed.

The two petitioners are the persons who were 
convicted of an offence under s. 486 of the Indian 
Penal Code and with which conviction we have dealt 
in Criminal Revision Case No. 4 of 1940. In all the 
circumstances of the case, we are inclined to think 
that the further prosecution of these petitioners for 
an offence under s. 485 read with s. 109 was, to say 
the least, uncalled for.

The convictions and sentences passed upon the 
petitioners in this case are set aside and it is directed 
that they be acquitted. Petitioner No. 1 will be 
discharged from his bail.

H e n d e r s o n  J. I agree that the Rules must be 
made absolute to this extent and have little to add.

The question whether the complainant’s label is a 
mark used for denoting the goods of the manufacture 
of his firm or whether it is the sort of thing which is
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used by everybody dealing with hirhis in tlie market 
is a matter of evidence and a question which the s h  Narayan 

Magistrate had to decide. There was evidence in Mahamnad Abu 
support of his conclusion and it is impossible for us 
to interfere in revision. Henderson j.

In the second case in which the petitioners were 
convicted of abetment there has been so much 
confusion that it would be quite impossible to uphold 
the conviction. The prosecution was in connection 
with two dies which were found in the printing press 
belonging to the principal accused. One die was of 
the complainant’s label and the other of the 
petitioners' label. I t  appears that the prosecution 
theory is that the former was made for the purpose 
of enabling the other die to be made.. The other die, 
of course, was used for printing the petitioners’ labels.

I am bound to say that I cannot understand what 
useful purpose the prosecution thought was being 
served by having two charges. The charge in relation 
to the petitioners’ die was obviously quite enough.

There is really no evidence which would support 
the prosecution case with regard to the complainant’s 
die. I myself do not quite see how the printing of 
the petitioners’ labels will in any way be assisted by 
the fact that the complainant’s die was given to the 
press. Whether it was there for the purpose 
suggested by the prosecution or whether other 
unknown persons were using it for printing copies of 
the complainant’s label cannot be anything more than 
a matter of speculation.

I t  is, of course, quite easy to say that somebody 
in connection with the petitioners’ firm must have 
been responsible for ordering the printing of their 
label. On the prosecution evidence, it is impossible 
to say which of the two petitioners, if either, was 
guilty. The learned Magistrate has convicted them 
upon the defence evidence given by the principal 
accused. This, of course, was entirely withoufc 
justification. I f  the prosecution wished to use this
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Henderson J.

iMO evidence, they  ̂should have tried the abettors separately
Sri Narayan and then used the defence witnesses as prosecution 

MaharZ'iad Abu witnesscs agaiust the abettors so that the petitioners 
s ^ .  might have been able to cross-examine them.

There is a further confusion in the actual order 
recorded. We do not knov  ̂ whether the petitioners 
have been convicted, of both the charges or one only 
and on what charge this sentence has been imposed. 
It might, of course, be possible for the petitioners to 
be legally convicted on a re-trial. I should certainly 
not agree to any such course. Once they have been 
convicted on the main charge under s. 486, there was 
absolutely no point in prosecuting them again on this 
alleged abetment. I further desire to say that, in my 
opinion, they ought not to have been imprisoned when 
it has not been shown that they have already been 
punished for this offence.

Rule in Revision No. 4 discharged. 
Rule in Revision No. 5 made absolute.

A. C. R. C.
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