
in all suits except suits for immoveable property, it would have X877. 
clearly expressed the change intended hy embodying it in the new 5.
Procedm*e Code. I  think the lorovisioa in the Contract Act is E^masami

, : . V.
only permissive. T h e r d v en-
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M ANALLT CHENNA KESAYAEAYA (Plaintiff) Appellant v.
MANGa D U  V AIDELING A (D ep esto a n t) E e sp o n d e n t  ( 1 ) .  Novembor 10.

Suit fo r  dlmrmalcartashiii o f lyagoda—Account—A ct I X  of 1871, iSche^uIe I I ,  ArticU  
l iZ —A ct I X  0/1871, Seetmi 29.

X., the founder of two pagodas, died in 1795 leaving six sons of wtom two ■were 
named G. and T., respectively. T., tlie younger, died in 1834 leaving two sons 
of whom one who died in 1853 was the father of the plaintiff. The founder’s elder 
son 0 . died in 1816 leaving two sons, M. who died in 1840 and L. who died 
in 1847, and two daughters, A. and the defendant’s mother. The office of 
Dharmakarta descended from the founder to 0. After his death a Manager was 
appointed by the Collectorj anil O.’s son M. was dispossessed by his uncle T. and in 
1834 brought a suit in eq.uity against T ., and his sons. Pending the final 
decree M. was aj>pointed by the Supreme Court to act as Dharmakarta. A decree 
was never passed and the suit abated on M.’s death in 1840. M. was succeeded 
in the office of dharmakarta by his brother L. who held i t  till 1847 when he died 
leaving it by will to his sister A. and her husband E. jointly. K, died soon 
after and A. in 1872, leaving the office by will to her sister’s son, the defendant.

In a suit by plaintiff, as eldest surviving male member of the founder’s family, 
pl. îwiTig the office of dharmakarta, or that, if he were not entitled, some proper 
person, might be appointed to it, and praying that an account might be taken of the 
pagoda property against the defendant as dharmakarta and also as executor of A.
BeZi? on appeal (conSrming the decision of the Gotirt of First Instance) on thafirsfc 
question that the suit was barred by the Limitation Act IX  of 18? 1, Schedule 11, Article 
123 ; that whatever might be the effect of the possession by M. and L, the will left 
by L. in 1847 bequeathing the office to his sister A. and her husband E. was an act 
unequivocally h o s t i l e  to the rights of the male members of the family, and as the 
sdll was afc once acted upon they miist have had notice of this invasion of their 
rights. BfW also that plaintiff was piScluded from setting up a fresh right as 
accruing to T>i-m on the death of A. as the only male survivor of the founder’s 
family, by the provisions of Section 23 of the Limitation Act IX  of 1871.

on the second question that plaintiff having no longer any title to the 
property was not in a position to treat defendant as a trespasser and to call upon

(1) Appeal N'o. 16 of 1877, from the decree of JVIr. Justice Kindersley, dated 11th 
J u ly  1877.



1877. account of tte  pa,st adtninistratiori of tlio trust lapon that footing, and
■November 10. fui'tlier that tlie suit being su'bstantially one to remove the defendant from the trust, 

Chenna establish plaintiff’s title to the hereditary ofiEice or, on failure of this, to
E e s a v a e a y a  secm’e the appointment of a fit and proper person to fill defendant’s ofhce, the 

account was only prayed for on that understanding, and, therefore, the plaintiff was 
not entitled to call for an account of the past administration of the trust, as a person 
interested in the religious trust.
T his was an appeal from tlie decree of Kindersley, J,, made in 
Original Suit No. 3 of 1875. The facts of the case are fuUy set 
forth in the judgment of the Court of First Instance, which was as 
follows;—

“ The facts in this Qnse are generally admitted. Muttulcristna 
Mudaliar, the founder of the pagodas in  question, died in 1795, leaving 
s is  sons, of whom two were named Chinnaya and Tambiappa, 
respectively. Tambiappa, the younger, died in 1834 leading two sons 
of whom one named Apparau who died in 1853 was the father of the 
plaintiff. The founder’s other son Chinnaya died in 1816 leaving 
two sons, Muttukristna who died in 1840 and Lakshmana who died 
in 1847, and two daughters Ammani Ammal, and Rajammal, the 
defendant’s mother. The office of Dharmakarta appears to have 
descended from the founder to hia son Chinnaya who died in 1816, 
after which a manager was appointed by the/Dolleotor, and Ohinnaya’s 
son Muttukristna seems to have been dispossessed by his uncle 
Tambiappa, and in 1834 he, Muttukristna, brought a suit in equity 
against Tambiappa and his sons. A reference was made to the 
Master upon which no report was ever made ; and pending further 
proceedings the Supreme Court made an order to the effect that 
Muttukristna was to exercise the functions of dharmakarta subject to 
his accounting under the final decree. That final decree was never 
passed, and the suit seems to have abated on the death of Muttu­
kristna, the plaiatiff, in  1840. I  can find no reason for holding that 
any one continued the suit until 1866, when an order was made 
dismissing certain old suits. Muttukristna was succeeded in the 
office of dharmakarta by his brother Lakshmana who held it until 
1847, when he died leaving it by w ill to his sister Ammani Ammil 
and her husband Ramasami jointly^ Eamasami died soon afterwards, 
and Ammani Ammdl died in 1872, leaving the officc b y  w ill to her 
sister’s son, the defendant.

The plaintiff, as eldest surviving male member of the founder’s 
family, claims the ojEfioe of dhamiakarta, which he says could not be 
disposed of by the will of Ammani Amm&L He further prays that-if 
he is not entitled to the office, some proper person may be appointed 
to it, and that an account may be taken of the pagoda property and
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also against tlie defendant as executor of Ammani Ammal of whatever X877.
may be due by her estate to tke pagodas. K~oyeniber 10.

The defendant, at the trial, pleaded that the plaintiff and Ms braneli Ch e n n a  

of the founder’s family had been out of possession for more than ^esa.vara.ya 
12 years, and I  am of oisinion that this plea must be allowed, and that V a id il in g a .  

so much of the plaintiff’s suit as seeks for the ofG.ce of dharmakarta 
must be dismissed as barred by the Act for the limitation of suits (1)^
2nd Schedule, Article 123. I t  is conceded that Ohinnaya’s branch of 
the family have been in possession for many years, but it is contended 
that the Court gave to Muttukristna only a qualified possession subject 
to further proceedings. Now Muttukristna, when he was placed in  
possession instead of the plaintiff’s father and uncle, was a party 
engaged  in actively contesting the claims of the j>laintiff’s branch, and 
he appears to have been put in by the Court as the party primA facie  
entitled. But if his possession was qualified the same objection 
cannot be taken to the possession by Ms brother Lakshmana who 
claimed in his own  right from 1840, and was not appointed by the 
Court. On the death of Lakshmana in 1847, Chinnaya’s descendants 
in th e  m ale line  became extinct, aad  th e  p h in t if f ’s right to  the sueces- 
sion, 4 f any, accrued. Ammani Ammdl and her sister had married 
into other families, and th e  w ill o f  Lakshmana. was as m uch  open to 
objection as the wiU of Ammani Ammal. The plaintiff’s claim, to tlie 
office is, therefore, barred. I t  has not been alleged that the plaintiff 
was a worshipper at the pagodas in q^uestion ; and the fact is denied.
The plaintiff not suing as one of the worsMppei’s, I  am  unable to  see  
that he has any right as a member of the founder’s family who does 
not appear to have taken an interest in the pagodas for many years, 
to call upon the defendant to account, either as dliafmakarta, or as 
executor of Ammani Ammal's will, the defendant not being charged 
with misconduct of any kind. The suit must, therefore, be dismissed 
with costs.”

The plaintiff preferred an appeal on the grounds, among others, 
that the suit was not barred by the Act of lim itation; that the 
plaintiff had a rigM to the dharmakartasliip of the pagodas in 
question by virtue of his being the surviving senior male member 
of the family of the late Muttukristna MudaUar, deceased, tihe 
original founder of the pagodas; that the plaiatifl was a worshipper 
in the pagodais and interested therein; that the defendant was 
bound to account in his individual capacity and as executor of the 
will of the late Aromani Ammal; and that the wiU of the.said

TOL. I.} MADRAS SERIES. 345

1) Act IX  of 1871.



1877. Ammani Ammal should liave been declared invalid so far, as it 
November 10. ^ dharmakarta of the pagodas in question.

Chenna The A d m c a t e - ^ Q e n e r a l  (Mr. O ’ & u l l m u t )  for the Appellant.Kesavaraya
V. Mr. Miller and Mr. Johnstone for the Respondent.

Yaidelinga. judgment of the Court was delivered by
I nnes, J .— On the first question I  am of opinion that plaintiff’s 

suit is barred. The foxmder had six sons. H e died in 1795. 
Chinnaya and Tambiappa, the two sons who last survived him, 
died respectively in 1816 and 1834 

In  1834, before Tambiappa’s death, the younger Muttukristna, 
one of the two sons of Chinnaya, in an equity suit contested with 
Tambiappa the right to hold the office,—a decree was made directing 
certain inquiries to be entered upon by the Master, and pending 
his report, Muttukristna was placed in management of the office. 
Tambiapj)a died in  1834, and in 1840 M uttiJtristna died. Tambi­
appa’s two sons, Apparau and Eajagopal, survived him. Plaintiff 
was also then in being, and about 13 years old. Lakshmana, the 
younger brother of Muttukristna, took possession of the property 
without opposition from any of the members of Tambiappa’s 
branch, and held the office till his death in-, 1847. H e left a will 
in favor of his sister Ammani Ammal and her husband. They 
entered upon possession and management of the office. In  1848 
the husband died, but _ Ammani Ammal continued in enjoyment of 
the office till her death in 1872.

An office of this kind not being in its nature partible, it is not 
only not unusual, but it is in accordance with general practice for 
some one member of a family to hold it for life. Instead of 
several members of the family holding the property in common, 
on® takes it in its entirety, and the common law rights of the 
others who would be co-parceners of partible property are reduced 
to rights of survivorship to the possession of the whole. But such 
a possession, though not necessarily implying the exclusion of the 
other members of the family from rights of survivorship in the. 
property as joint family property (see as to this Sri Mjali Yenu- 
mula Oavimdimmma Gdru v. Sri BdjaJi Yemwmla Rdmandora 
Gdru (1) the language of which is applicable to all impartible joint 
family property) may become hostile, and excludve, and the 
question is whether it  did not become so in this case.
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The Court, as a temporary measiu’e, liad, in 1834, placed Miittu- 1877.
kristna in possession, and tliis may have been regarded by Tambi- 
appa and liis sons as an ad interim decision in favor of his brother 
Chiimaya’s branch. And on Mnttukristna’s death it may be that v.
the possession taken by Lakshmana may have been acquiesced in 
on the understanding that it was in accordance with the intermediate 
decision of the Court in the proceedings in the Equity Suit which 
was still pending, and Lakshmana may have taken, and may have 
been regarded as having taken and held possession with the 
acquiescence of the family, on this footing, that is, subject to tlfe final 
order of the Court in the Equity Suit. Lakshmana died in 1847, 
leaving a will, whereby, ignoring the rights of the surviving male 
members of Tambiappa’s branch who were the only male 
survivors of the family, he bequeathed this hereditary office to 
Ammani Ammal and her husband, a stranger to the family of the 
founder. This was an act of a character unequivocally hostile, 
and as the will was acted upon at once by the devisees, the survi­
vors of Tambiappa’s bi'anch, including plaintiff, who was then about 
20, ihust have had full notice that exclusive possession had been 
taken of the office to the prejudice of their rights. R^masami 
(Ammani’s husband) died in 1848, but Ammani continued to hold 
possession until 1872, Whatever right to the office a female, 
married and estranged from the founder’s family, might have after 
the -exhaustion of the male co-parceners, it is contrary to all tnown 
principles of Hindu rights of property that a female should take 
possession in preference to male survivors who are also eo-parceners, 
and Ammani’s holding up to her death was clearly a holding 
hostile to the rights of the male survivors. I t  was suggested that 
there were certain benefits accruing to the hereditary office through 
the bequest made by Lakshmana, which would be lost to it if the 
survivors of Tambiappa’s branch refused to recognize the w ill; 
and that if the inactivity of the survivors be attributed to this 
cause the holding by Ammani and her husband need . not be 
regarded-as hostile. But this suggestion is so decidedly opposed to 
the probabilities of the case, that to render it of any weight i t  
should be very clearly established. I t  is not established at all, 
bu t rests upon mere conjecture without a particle of evidence to 
support it. •

Then Ammani died in 1872, leaving a will in favor of defend­
ant, a son of a sister of Ammani, He entered upon possession at
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. 1877. once, and it is not, of course, contended tliat Ms possession was not 
Novembar 10- jĵ Qstile. The suit was brought in January 1 8 7 5 . Twelve years 

C h e n n a  from the date of the defendant’s possession, or that of some one
V. through whom he claims, is the period within whioh a suit must be

V a i d e l i n g a . ]3pought. And, as defendant claims through Ammani, and she 
took possession in 1847, the suit is unquestionably barred.

But it was said that although plaintiff’s right might have been 
barred in the life time of Ammani, still on her death a fresh right 
would accrue to plaintilf as the only male survivor of the founder’s 
family, and that, consequently, he may be entitled to succeed to the 
office as against defendant, who holds only under a will left by
Ammani, which having regard to the limited pov̂ êr of disposition
possessed by Hindu women can confer no valid title. This might 
possibly be so were it not for Section 29 of the Limitation Act of
1871, which absolutely extinguishes the right after the determina­
tion of the period limited for instituting a suit of this kind, and 
it is clear that long before the death of Ammani plaintiff’s right 
must have been absolutely extinguished.

The only remaining question is as to whetlier j)laintiff is in a 
position to call upon defendant for an account. I t  was objected 
that as the nature of the prayer for relief in this respect imputes 
a misfeasance to Ammani as trustee, the suit cannot be brought 
without leave of the Court first obtained. It*seems clear, however, 
that it was not necessary to obtain leave, as the provisions of Act 
X X  of 1863, to which we were referred in support of this position, 
are confined in their application to the case of misfeasance by an 
existing trustee, and have no reference to a suit in which, as in the 
present case, the only misfeasance charged is that admitted by 
Ammani Ammal in her will to have been made by her.

Plaintiff having no longer any title to the property is not in a 
position to treat, defendant as a trespassers^ and to call upon him for 
an account of the past administration of the trust upon ihat footing. 
But there is still the question—;whether, as a person interested in 
the religious trust, he may not be in  a position to call upon 
defendant to account for the misfeasance in the time of Ammani, 
and to refund, as her executor, and as directed by her, the funds 
which she misappropriated.

I  think, however, that the suit is substantially a suit to remove 
defendant from the trust, and to establish plaintiff’s title to the
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Y a i d e m k g a .

hereditary office, or (in failure of plaintiff to estalalivsh the title) to 1877.
sebure the appointment of a fit and proper person to fill defend-
ant’s office, and that the account is only prayed for on that CuenxaKesavaraya
understanding.

If  it were clearly shown that defendant is contemplating a 
breach of trust, or the charity ap|)eared likely to suffer ultimately 
from Ammani’s misfeasance, there might be ground for granting 
relief beyond the ob^dous limit of the purpose for which the suit 
was instituted. But there is no ground for presuming that 
defendant will abuse' his position as trustee or that he will ijot do 
his dilty as executor.

I  tliink the aj^peal sliould be dismissed, and with costs.
B usteed, J., concurred.

Appeal dkmkmd.
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before Sir W. Morgan, G. «/., mid Mr. J-mtiuc Kinder ski/.

VEITKITTARAMA PA-ffTAR ( P laintiff) Appellant v .  KAMBA- _ 1877.
RATH KE'SHAVA MENON (D efendant) R espondent (1).

JJnconsclonabU lavgain—Indian Contvaet A ct, See. 74.

Plaintifi sued to recovcr Rupees G13-10-6, value of 1,230 paras of paddy, due 
under an aceoimt dated 8th. September 1876. 'The account, on a cadjan, was for 
Eupees 315 payaLle mth. 12 per cent, interest within 15 days, and in default 
plaintifc to be paid, on 14th JTovember 1876, paddy for the amount due calcu­
lated at the rate of 4 Annas 7 Pies per para. Immedktely after the execution 
of this agreement the price of idee rose, the defendant did not pay within the IS 
days, and in the plaint in this suit the price of rice was calculated at 8 Annas per 
para. l£eld that the bargain was -unconscionable. Under the Contract Act, Sec. 74, 
in a case falling within its terms only reasonable compensation could bo given, which 
in tho present case wonld be interest at a somewhat high rate. The contract in 
effect was that, if principal with 12 per cent, were not paid on 22nd September, 
double the amgunt should be payable on the 15th November. Such a contract a 
XJourt of Equity would not enforce.

T he plaintiff sued to recover Rupees 643-10-6, being the value of 
1,280 paras of paddy which he alleged to be due under an account 
dated 8th September 1876. The account was written on a

(1) Second«sA.ppeal No. 603 of 1877 against the decree of H. Wigram, Offioiating 
District Judge of South Malabar, dated l4th September 1877, modifying the decree 
of tine District of Temalpromj dated 14th June 1877,


