
1877- enceto some of their social usages. Now the principle <i 
January 26. ^ -jjakes the life-iuterest of her deceased husba;^^ whicli
M u k u g a y i  is no male heir, is tha t she is a surviving portp^ '

Vi'BAMAKALi. husband (1); and where the rule as to re-marriage is ref®^ 
a second marriage permitted, it cannot be supposed 
which these castes follow would permit of the re-marj^^ 
retaining the property in the absence of all basis for widow
ance of the fiction upon which the right to enjoymer-'^^® continu- 
3̂o far as the enquiries extended which are embod*'^ founded, 

H indu Castes it appears that it  is the practice of a Steele s
among the Sudra castes of the Deccan on re-ma^j^® widow 
up ail property to her former hnsband’s relationsf^'iE? 
had been given her by her own parents; and we haA ^Iiti^^ 
doubt that the law in this Presidency will not permit the widow 
who has re-married, and who must be regarded as no longer 
surviving her husband, to lay claim to the property left by him, 
now in the possession of the daughter, who, in default of the 
widow, is the right heir. On these grounds we shall dismiss the 
Special Appeal. »

Appeal dismissed.
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APPELLATE GIYIL.

Before S ir  W. Morgan^ C.J. and Mr. Justice Holloway.
1876

rrorewber 10. VALIA TAM BURATTI ( D e f e n d a n t )  S p b c ia i, A p p b lla t< it, v . 

Janm ry 24 V IRA RA'YAN (P lA IN T IF f) SPECIAL RespONDEWX (2).

A ci I X  of 187], Section 21—•Limitation—Bond— P aym ent o f  interest.

Suit to recover tine principal sum and one year's interest d\ie on a Tbond dated the 
11th March 1866. By the terms of the hond the rent of certain 'land Tvas assigned 
to the lender aa secxirity for interest. No date was specified in the bond for the 
pajTnent of the principal s’um. Tho interest -was reg>jlarly paid up to Octohe# 1871,! 
and the present siut was brought in June 1874.

Held, on Special Appeal, hy H o l l o w a y , J., that aasiiming that th^ period of 
limitation was three years, and that it had run out both before action brought and 
before Act IX of 1871 came into operation, Section 2l of that Act operated to save;

(1) See 8mrxti Ohandriha, Ch. XI, s. 1 §4.
(2) Special Appeal No. 661 of 1876, against th'e decree of "Hr. Wigratn, pistri^sf 

Judge of South Malabar, dated 21st January 1876, modifying, th e ' decs|e/o|f , 
T. K. Eameu Naix, District Munsif of Calicut, dated 14th SepteBj,b r̂ 1875. ■



the actiou ; that at the period of that law coming into force there "was still a 1876. 
sontractual right existing, and that the right of action was restored hy the payment NoTember 10.
of interest. Valia

VmGotacIiilla M udali y. 8eshagherri Bdu (1) and T a m b Uk a t t i

Molisatalla N aganm  v. Pedda Hara^pa (2) distinguished. Ea'tak-
h y 'M o iig a n , C.J., that no q^uestion of limitation arose. That the lender 

having hoen constituted by the bond a trustee and receiver of the rents and profita 
■of land, it was only on an adjustment of hia accounts that the principal becanxQ
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T h e  plaint in this suit was filed on the 16th June 1874 to 
recover Rupees 1,562-8-0^ principal and interest due on a? bond 
executed by an agent of defendant’s ancestress on the 11th 
March 1866. By the terms of this bond the rent of certain 
land was assigned to the lender as security for interest on the 
principal sum borrowed. Rupees 1,250, but no date was specified 
for its repayment. Defendant pleaded tha t the suit was barred 
by the Limitation Act (IX  of 1871), that the agent had no 
authprity to execute the bond, and th a t there was no considera­
tion. The District Munsif (B . D'Bbisario) decided that the suit 
was barred by Article 66 of Schedule I I  of Act IX  of .1871 and 
accordingly dismissed the suit. On appeal the District Judge 
(W. Logan) reversed that'decree on the ground that payment of 
interest was alleged up to October 1871, and remanded the suit 
for a decision on the merits. On remand the District Munsif 
(T. K. Ramen Nair) decreed for plaintiff on the merits. The 
defendant appealed on the ground, among others, that the suit 
was barred by limitation. The District Judge (H. Wigram) 
held tha t the suit was barred as to the principal, but decreed for 
the plaintiff as to Rupees 312-8-0, being interest accrued since 
October 1872 with costs. .

The defendant preferred a Special Appeal on the grounds that 
the suit was barred by the Act of Limitation, and that^the Lower 
Appellate Court was wrong in awarding interest on a sum already 
barred by the Act of Limitation.

The* Special Respondent (plaintifi) also filed a  memorandum 
of objection to that part of the L ow er,Court's decision which 
diBallowed h is claim, on the ground that the suit for the recovery 
of the principal due on the bond mentioned in the plaint was not 
ba-rred.

(1) f  Mad. H. 0 . R., 283. (2) 7 Mad. H. 0 . B., 288.



1876, The Advocate-General foT the Special Appellant.
yovem'ber MUUr for the Special Eespondent.
Tambtoatti [H olloway, J .—The decision in this case will tiam on the 

VcEA eC'yak whether the former Act (XIV of 1859) extinguished the
obligation.]

Mr. M iller.—Act XIY of 1859 harred the remedy only, not the 
fight ; and so far as regards this case Act IX  of 1871 would 
operate only to bar the remedy. From 1866 until October 1871 
the interest was xegiilarly paid by the defendant and no demand 
was made for payment of the principal. In  1871 interest ceased 
to be paid, and in June 1874 the present suit was broaghtj within 
three years from the time of the last payment.

{H olloway,  J. — We must start from the point that you would 
be barred by the Act of 1859. The question is,—Has the Indian 
Legislature followed the theory that limitation merely bars the 
remedy or tha t it  bars the obligation.]

Section 29, Act IX of 1871 bars the right in certain cases by 
express words : this shows tha t in other cases the r^ght was not 
intended to be barred.

[H olloway, J.— The words of this section are precisely similar 
to those of Section 34 of 3 and 4 Will. IV, cap. 27.]

Section 21 of Act IX  of 1871 provides tha t a payment of 
interest on a debt made within three years from the time the debt 
became due gives a new starting point of limitation. We paid 
interest up to October 1871, and the question for the Court to 
decide is whether we are barred because the exception of pay­
ment of interest is not in the Act of 1859. Under the Act of 1859 
we might have been barred as to the principal, but still entitled 
to recover the interest.

[ H olloway, J .—Von Savigny, Sys., Vol. 5, § 11. I f  you 
cannot recover the principal sum due, you cannot recover 
interest upon it.]

I  contend that we are entitled to both. Payment of interest 
to us within the period prescribed by Act IX  of 1871 has been 
proved. c

The Advocate-Oeveral.—Assuming that under Act X iV  of 
1859 the remedy is barred, the cases of Vencatdohella M ndali 
V. 84shagherri Mdu (1) an d : Molakatalla^ Waganna- v- Peilda

m  THE INDIAN LAW REPORTS. [VOJi, I.

(1) 7 Mad. H . 0 . R„ 283,



January 24.

Ndrappa  (1) apply to this case. Under th e  Act of 1859 th e  i876. 
right of suit had expired. I  submit that the tenor of the Acts is 
th a t the right of suit is gone when the time of limitation has 
expired. Under the Act of 1859 the plaintiff could not have v.
recovere’dj and that the legislature did not intend by the Act of 
1871 to revive suits which had been barred by the Act of 1859 
appears from Section 1 of the Act of 1871.

The Court delivered the following judgments :—
H olloway, J .—In  th is  case th e  jud gm ent o f th e  D istr ic t 1877.̂

J u dge has held  th e  principal dem and barred b y  lim itation , b u t  
th e  in terest, for w hich  h e  has g iv e n  a decree, n o t barred.

Savigny, following Cujas, thus (Sys. Y , § 311) states the reason 
o f Justinian’s decision (2) :—

When the principal demand is lost by prescription, actions 
for all sums of interest in  arrears are barred with the principal, 
even when these would (primarily) arise at a very recent time.

The ground of this apparent anomaly is to be found in the  
accessary nature of these liabilities, which would render the 
pursuit of them after the loss of the main action a contradiction 
in tenjas.”

He theuj perhaps erroneously, although supported by Coke, 
refers, as another reason, to the presumption of discharge, on 
which he supposes such statutes to be based, and he then gives 
instances of recurring demands which are, from their nature of 
principal instead of accessary, only subject to lim itation from the 
moment of the arising of each. The logic of the m atter is irre­
fragable, and in the present case there seems nothing in legislation 
to compel a departure from logical rules. If, therefore^ the 
decision had depended upon the ground taken in the special 
appeal, the  decree must have been reversed. On the face of the 
proceedings, however, i t  seemed most doubtful whether the action
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(1) 7 Mad. H. C. E., 288.
'(2) See 0. XV, 32, 26. Eos aui principali actione per exceptionem triginta vel 

.qxiadraginta annoruia sive personal! sive hypothecaria cecidertmt, non posse super 
iisuris vel fructilDus praeteriti tenaporis aliq.uarti movere questionem, dicendo ex Ms 
feempori'bus eaa T e lle  siti pereoln q,U3e non ad triginta, Tel quadraginta praeteri- 
tos Rimos referuntur, as^prendo emgulis annia actiones nasci; prineipali &nim 

■^actiom non mbsistenie satis su^ervacmm est suptr umris m l fructibm  adhuc iudieem 
coffnoseere/’



1877. for the principal was in fact barred^ and we have therefore given 
Jaaxmry 24. opportunity o f raising the question.
TambueI tti The question is this. The original demand was subject to the
^   ̂ old law of limitation. Payments either of principal or interest

' while it was in force did not extend the period of liniitation, and 
the Courts did not hold w ith Savigny and other great lawyers 
that, until the payment of interest ceased, there was no commence­
ment of prescription {Sys. Vol. V, 280), and consequently no 
question of its interruption, I  will assume for the purpose of the 
present question th a t the period of limitation was three yearS;, 
and that it had run out both before action and before the new 
law came into operation.

The question then is whether Section 21 of the new Act can 
operate to save this action, which would have been irrevocably 
gone if the old law had been in force.

The decisions referred to (1) do not touch the question. They 
were on cases in which i t  was sought to get out of the eflfect of 
the old law, which had begun to operate, by rq.eans of a demand, 
tha t is, by the aid of the new law, to shift the point a t wj^ich 
limitation was to begin. I t  was quite clear th a t this could not 
be done. The period had begun to run^ and by the old -law as 
well as the new i t  must run on unless interrupted by one of the 
specified modes. There was nothing in the new law to substitute 
a  new period, and neither by the old law nor the new was a 
demand a mode of interrupting the prescription of the  action 
when it had once commenced.

This is not such a case. Section 21 does give a new starting- 
point in every case of payment of interest, and in case of payment 
of part of the principal; but in the latter case, subject to certain 
special requirements. The reason of this last provision will be 
found in the wholly different mode in which the inference of an 
unsatisfied debt is raised by the payment of part of the principal 
and the interest respectively. (See C. V III—40—5, Sav. Sys. 
V. 316, and Tippetts v. Heane (2),) "

I f  the whole matter had occurred under the new law the 
plaintiff would clearly not be barred. He can, therefore/ only

(1) Vene&iMheUa M udali v .  SeshaffhernM du, 7 M ad, H . C. B . 283 :'Se
MoUkatalla Nasranm v. Fedda JSfarappa, 7 Mad. H. 0, 288.

(2) X Cr. M. A R. 252 : 3 L.J. N.S. Ex. 281.
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be barred in consequence of a law as to the prescription of 1877" 
actions ■■which has passed away. January 24.

I t  is probable that by making it necessary that the payment 
and admission should be w ithin the currency as to this part of 
the law7 the makers were governed by the theory now most 
prevalent that the bar of the action on a personal right and 
the extinction of the right are coincidentj and not upon the 
contrary doctrine that the bar of the action leaves a subsisting 
natural obligation which will sustain an action if brought 
•within the proper period after an event legally capable of 
interrupting the running of the time.

Illustrious names are to be found on both sides, Savigny at the 
head of the one and Vangerow of the other.

The modem codes have generally adopted the theory of 
extinction and repel the theory of the survival of a natural obli­
gation. (Code Civil, 1,234  ̂ Oster., 993 j Sacks § 170 and 153j 
11016).

Those codes have not, however, consistently applied the 
doct'*'ine. The Saxon Code (Section 1,454) leaves the guarantee 

, of an obligation so barred an actionable demand, yet i t  would 
logically as an accessary obligation disappear with the principal.
So Section 869 declares the money paid on an obligation so 
extinguished not to be recoverable. So Section 992 maintains a 
pledge based on such an obligation after the extinction.

That the English law so regarded the matter the decisions 
and books abundantly show. U ntil Tanner v. Sm art (I) the 
doctrine was that the old obligation and the old action survive 
together. That case feigned a new action upon a new promise.
As in the present Contract Act (2) the only support of tha t 
promise in a system which has reduced all obligations to  the 
formula of the innominate contracts of the Roman law must be 
the moral obligation.

Then come the cases which, foEowing what is called the 
masterly note inBosanquet and Puller (3), decided tha t a promise 
on a mere moral obligation will not sustain assumpsit although 
any sham consideration of money or money^s worth will. Here

(1) 6 B: & 0. m. (2) IX of 1872.
(3) 8 B. & P., ^̂ 9-
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1877. again the logical antinomies resulting from conflicting proposi-
January 24. absence of principle are very conspicuous. ^

Vaiia The present is a case of the introduction of a new mode of 
T a m b u b a t t i  ^  • J.* 1 1V. interruption, and undoubtedly so far as a prescription already
ViBA RAi.Apr. jg concerned, such new interruption would have'^no effect

upon a case in  which the period had already run. (See Savigny
Bys. V III, 429 fol. and Schewl Beitrage 1 ,144, inferentially).

Savigny and Schewl, however, are discussing the question of 
the application of a new law barring a right, and there is and 
can be no doubt that if the old statute had this effect, nothing 
in the new can revive it.

"What, however, waa the principle of the old law ? Express- 
decision and the idiosyncrasy of its makers both show th a t they 
did as the English law does, and a long course of traditional, juris­
prudence elsewhere has done—distinguish between the action and 
the right, and said nothing on the destruction of the one incom­
patible with the survival of the other.

The Contract Act clearly takes this view, for it  is quite true to 
the promise and consideration doctrine. I t  therefore must refgard 
the obligation upon which the action has been extinguished a» 
still subsisting, as Lord Mansfield did.

My view of the matter is th a t  we must give to the old law of 
limitation the effect which i t  would itself have had, and not the 
superadded effect of the probable theory of the new.

One of its pwn modes of interruption would have saved an 
action after the full period had run, and la m  of opinion that, at 
the period of the new law coming into force, we are bound to 
hold, in consistency with its doctrines, tha t there was still a 
contractual right deprived of its action, bu t which could a t any 
time recover it  by any mode which the law . recognized. After 
the period had run, anew  law of the Forum enacted that payments 
of interest, which had been going on during the whole period, 
were sufficient to prevent the bar either of the action or the 
obligation. I f  the old law had barred the right, this could have 
no effect, but its theory was otherwise." As any legal mode of 
interruption would have revived the action, I  am of opinioii that 
i t  equally survives by the operation of the new law. In  conse? 
quence of the doctrine which separated - the exercise of tlie ' 
action from its rights, the rule becomes one of adjective aiiQ nol
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of substantive law, and the general rule is applicable tliat rights 1877* 
are to be enforced according to the processaal laws in  force at the 
period of bringing the action. That the statute of limitation has 
been constantly held, and often very erroneously, to be always a  v. 
1‘eiJo fo r t^ I  need not point out. That it  is in this case by the 
manifest, but erroneous, reasons of the law, which are as much 
legal rules as its express enactments, I  am satisfied. I  would 
therefore modify the decree of the Lower Appellate Court and 
decree for the plaintiff w ith costs.

MoegaNj C.J.-—I  th ink no question of limitation arises 
under the arrangement disclosed by the document which accom­
panied this loan. The lender of the money is thereby consti­
tuted a  trustee and receiver of the rents and profits of land for 
the benefit of himself ajad other persons interested, and it is on 
an adjustment of his accounts tha t the principal is payable.

I f  i t  had been necessary in  my judgment to consider the 
operation of the new Limitation Act, I  should have hesitated to 
hold tha t i t  allowed a suit to be brought in any case where the 
righ^ of suit had already ceased to exist under the old law.

W hen the appointed period of limitation is, by the law for the 
time being in force, complete, the  remedy by suit is for ever gone 
unless the legislature thinks fit to make the old right again 
actionable. I  find no such intention expressed in the new Act.
The' 21st and other sections in Part I I I  do no more than  provide 

'for the mode of computation in cases where it becomes necessary 
to compute a fresh period.

Decree modified.
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P H IV Y  COUNCIL.

RAJAH VURMAH VALIA ( P laintiff) RAVI VURMAH
KUNHI KUTTY (D efen d an ts). \m .  .

Nov. 3(K
£0e appeal from the High Court of Judicature at Madras.] &

D ec. 1., '
Trustees o f  a rsligiom  mdowfnent—Alim ation—Custom.

The founder of a Hindu temple -Who pxo-ndes that tlie Urallers (trustees or 
managers) thereof for the time being, shall be the Eamavans (chiefs) of four

A * P rm n t  W . O o l v il e ,  Sir B. P e a c o c k , Sir M. B. S m it h  and S it
il . P . CoMIBB.


