
1872. the produce to be given, and not tlae specific quantity or the num’ber 
of measures of grain, &c., wMob. can only "be ascertained after tlie 

iS esh a 'd k i i i a r v e s t .
A 'y y an g a 'r  . I

■y. N ote.—The same question was, witli some others arising under Act V iH  of 1865,
SANDi-NAU. referred to a Full Bsnch in 1874. See 7, Madras H.O. 313-332 note, arul Addenda.

A naajority of the Full Bench then took the same view aa was taken in this case, and
this has been followed in. several subsec[uent oases of the like nature.

148 THE INDIAN LAW BEPORTS. [VOL. I.

APPELLATE CIVIL.

Before Sir W. Morgan, C.J.^ and Mr. Justice Imies,

In  the matter of the Estate and Effects of Lee Ohengalroya Kaicker,
deoeamL

SOMASTJNDAEAM CHETTI a n d  f i v e  o t h e r s , a p p e l l a n t s ,
1876.

July 14, 18. V. THE ADMINISTEATOE-GENEEAL, eesp on d en t (1).

Admimstrator- General’s A c t— Order allowhig commission— R igM  o f
appeal.

Rude as to rate of commission.

An order passed hy a single Judge of the High Oourfc under Act II  of 1874, 
s. 27, allowing to the Administrator-General commiasion at a certain rate, is subject 
to appeal to the High Court under the 15th clause of the Letters Patent. [The Jits^ 
tices o f the Feace v. Oriental Gas Company {Limited) (2) and 8uh6.i v. Ahmedhh^i 
jrafii6/idi(3) distinguished from DeSouza v. Coles{i) and from the present case.]

Though such order, being discretionary, would not under ordinary circumstances 
be interfered -with, on appeal, yet, where it ia not in accordance with the rule laid 
down in s. 54 of the Act, the Appellate Court will interfere to rectify it.

Where there has been only collection, but no distribution of the assets by the 
Admiaistrator-General, such order ought, in accordance with the rule laid down ia 
s. 54 of the Act, to award only half of the full commission of 5 per cent.

This ■was an appeal against an order of Mr. Justice Kernan (5) by 
wiiich the Letters of Administration to the estate and effects of 
Lee Chengaboya Kaioker, deceased, granted to th.6 respondeB.t were 
xeToked, and the respondent was allowed a commission of 4 per 
cent, -apon all property belonging to the said estate wliich, had 
com© to his hands as administrator th.ereof. The* appeal was
--------------------------------------------------^

(1) Appeal No. 31 of 1876. (4) 3 Had. H. 0. E., SS4.^
p ) 8 Ben. L. B., 433. (S) Dated 9th September 1S7S.
(3) 9 Bom . H . 0 .  B . ,  398.



directed against tlie amoimt of the commission so allowed as "beiiig w e. 
in the appellants’ contention excessive.

A  statement of facts admitted on hotli sides was, By agreement of 
appellants and respondent, laid before the Appellate Conrt, and «•
from this it appeared (inter alia) that the said Lee Chengalroya tos.^eneeal. 
Naieker died at Madras on the 8th April 1874, leaving a will and a 
codicil and property to a very considerable amomat within the 
]*nrisdiction of the High Court of Madras; that by an order of the 
High Coujt passed on the 29th April 1874 it was ordered, under 
Section 18 of Act I I  of 1874, that the Administrator-G-eneral 
(■&e respondent) should collect and take possession of the said pro­
perty and invest the same according to the provisions of that A ct; 
that on the 0th Aitgust 1874 it was ordered that the Adminis- 
trator-Q-eneral was at liberty to apply for Letters of Adminis­
tration to the estate and effects of the said Lee Chengalroya 
N aicter; that on the 9th Jnly 1875 the grant of probate to the 
appellants, as executors of the said will and codicil of Lee Ohen- 
galroya Naicker, was registered in the office of the Administrator- 
G-eneral, though such probate did not issue to the appellants till 
the 15th October 1876'; and that on the 9th September 1875 the 
order was made which was the subject of the present appeal. The 
statement also showed that the respondent, as administrator of 
Lee Chengalroya Naicker’s estate, had taken possession of the books 
and accounts of the latter, had recovered certain debts due to the 
estate, executed certain house-repairs and improvements cove­
nanted to be done by the deceased, paid off certain debts, carrying 
interest, to which the estate was liable, paid calls on certain shares, 
and assessment and q^uit-rent on certain lands belonging to the 
estate, made all necessary repairs thereto, received dividends on 
certain shares, interest on the Grovemment Securities, and rents 
of the land belonging to the estate, and invested in G-ovemmenfc 
Securities all surplus moneys for the benefit of the estate, and that 
by what*he had done the estate had been saved from considerable 
losses which would otherwise have accrued to it.

The Advocate- General for the appeUants :—An appeal to the 
High Court lies against this order by virtue of a. 15 of the Letters 
Patent of the H^h»Court: DeSotim v. Cok^{l). The fact that no

(1) 3 Mad. E. C. E., 384.
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1876. right o£ appeal is expressly given l)y the Administrator-G-eneraFs
July 14 ,18. against orders made under the Act does not show that no
EAM CHETri I'ight exists. Very considerable powers' are .conferred on the

V. CoiTxtB by this Act. Besides the order now in question*, suppose,
ioe.Gekekal. instance, an order passed imder s. 19 of the A c t; the legis­

lature cannot have intended that no appeal should lie against such 
an important order as that.

The Administrator-Greneral is not entitled to any commission on 
certain portions of the estate as to which he has done nothing. 
As to the rest, he is only entitled, at most, to 2 | per cent., all 
that he has done having been collection, and there having been no 
distribution. In the goods of 8ini])so}i{2); Act I I  of 1874, s. 64.

Mr. Johnstone for the respondent :—Mr. Justice Bittleston's 
decision in De8ouza v. Coks{3) as to the meaning of “ judgment ” 
in Clause 15 of the High Oom’t Letters Patent was dissented from 
both by the Bengal High Court in Jmtioes of the Peace v. Oriental 
Gas Co. {Limited) (4) and by the Bombay High Court in SouMi v. 
Ahmedhkdi Hahibhdi{o). Moreover the order appealed against is a 
discretionary one (see s. 27 of Act I I  of 1874), and therefore, 
even if it were subject to appeal, ought not to be interfered 
with, as was decided in the very case relied on by the Advocate- 
Q-eneral, DeSoiiza v. CoIes{3). The Act itself ( II  of 1874) gives 
sio right of appeal. As to s. 19 of the Act, there is no hardship in 
^n order under that section not being open to appeal, for a citation 
may always be issued (see Act X  of 1865, s. 250), and a contention 
thus raised, and a regular suit instituted.

TMs case is diflerent to the case of In  the goods of 8lmpmn{%), 
There the Adrninistrator-G-eneral had only taken manual possession 
of the property. Here there has been more than th a t ; there has 
been not only collection, but there has been also the trouble of 
keejoing and preserving. The rate of commission which has been 
allowed i ,̂ therefore, I  maintain, a reasonable and proper one.

The Com’t  delivered the following
Ju dgm en t.—The order made by the learned Judge, allowing to 

the Administrator- General a commission of 4 per cent. on. the 
revooatioa of the Letters of Administration granted to him, mist* 
we think, be rescinded.

 ̂ (1) Act II of 1874. (4): 8 Ben. L.
(2) 1 Mad. H. 0. B., 171. (5) 9 Bom. H. G. B., 898.

' (3) S'Maa.H. a  n., 384.
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I t  lias been contended tliat tMs order is not open to appeal; also isys, 
tliat the Court should not interfere ■with an order •which may he 
considered to rest 'wholly in the discretion of the Judffe who made it. Somasukda.

The ^Ath Section of the Administrator-Grenerars Act (1874) ’ r. 
gives to the Oouri the xDower to make the order; and, although by 
one of the rules (1) of the Court a single Judge sitting in his 
chambers is authorized to deal Avith the matter, there is nothing to 
show that his authority thus derived is final and conclusive.

The words of the 15th clause of the Charter (whereby an appeal 
to the Com’t  is given from the judcjmetit of one Judge) and the 
decisions of this and other High Courts upon that clause were 
referred to. In  the Bengal decision (2) it was held‘that an order 
(for a mcmdamm) which concluded nothing but only initiated 
further proceedings was not open to appeal. In  the Bombay case(3) 
an order made in a suit for the production of documents was held 
not to be appealable. In  an earlier case (4) in this Court, an appeal 
was admitted against an order refusing an application under the I2tli 
clause for leave to institute a suit in  the Court, the cause of action 
having in part arisen beyond the local limits of the jurisdiction.
!The ordgr in the last-mentioned case determined the question of 
jurisdiction and is distinguishable from the orders which, according 
to the other decisions, were held not to be appealable. Although 
in some passages of Mr. Justice Bittleston’s judgment a more 
ostejided meaning is given to the word Judgment in the loth 
clause of the Charter, the case itself is not in conflict with the 
others. An order which, like that in the Madi'as case, or like the 
one now under considerationj determines some right or liability, 
differs widely from interlocutory and other orders in which no 
right or liability is finally adjudged.

'In  the present ease, which is not an adjudication in a suit but 
an order made -under the Administrator-Q-eneral’s Act, we are of 
opinion that the order ascertaining the commission payable to that 
officer is in  the nature of an adjudication, and that it is open tr  
revisaon and appeal by the Court, t:;

As to the objection &at the matter i*ests ia the judiei' 
oretion of the authority making such an order, it is olf'

' ' '' ■ ' _____

(1) Euietl.3 5, of 5th Jtily 1866. {S) 0 Bom. H. C. B., 898.
(;a) 8 Ben. Ii. R.*, 433i (4) v.'Cfefe, 8 Mat"
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1876, in an ordinary case, the Court -would not interfere or control the 
Jaly 14,18. which has been exercised.
ram̂ Gmtti peculiar. The section authorizes the making o f '

V- an order for payment of “ the -whole or any part of any CQihmission 
to k -G b n e r a l . which would otherwise have been payable nnder this A c t a n d  

the 6th part of the Act contains provisions regulating the commis­
sion of the Administrator-Greneral. A  clause in the 54th Section, 
after declaring that the commission to which he “ shall be entitled 
is intended to cover not merely the expense and trouble of col­
lecting the assets, but also his trouble and responsibility in distri­
buting them in due course of administration,” enacts that one half 
of the commission (of 5 per cent.) shall be payable upon the 
collection of the assets and the other half on their distribution in 
the due course of administration. The Act itself, therefore, 
furnishes a rule for the guidance of the Court in the award of 
commission under the 27th Section; and even admitting (which 
we do not decide) that an order Hke the present does not contravene 
its terms, we must hold that the rule laid down in the 64th Section 
should be observed by the Court making an order imder the earlier 
section; and that when the work of collection only has been done 
half the commission and no moxe should be paid.

The order will be rescinded and an order made allowing com­
mission at the rate of 2 | per cent. Each party will bear Ms own 
costs of the proceedings.
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