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Before M. Justice Kindersley.

OAKES & COMPANY (Pramvrirrs) 2. JACKSON awp
ANOTHER (DEFENDANTS).*

Agreement in vestraint of trade— Application of law of place of performance,
nof lex loci contractis—det IX of 1872, s. 37.—English law.
Breach of covenant not entitling to damages.

Agreement  ezecuted and stamped in  England, aftsrwards executad in
India.—"Liability to Indian stamp-duty.

D and B, being in Togland, entered into a written agreement with A, B, and C,
the paitners of a firm carrying on trade in Madyas, to go to Madras, and there
enter into the service of the firm; the service to last for five years, or to he deter-
mined at any time by certain notice being given; and covenanted that on the
expiry of the five years, or sooner determination of the service, they wonld not carry
on within 800 miles fromm Madras any business carried on by the firm; and also
covenanted that on such expiry, or soomer determination, they would, whenever
requested by the firm 8o to do, return to England.” In pursuance of the agreement:
D and E went to Madras, and entered into the service of the firm. After it had
continued for about 2% years, the service was determined, by notice from the firm,
D and E then, in viclation of their said covenants, refused to return to England,
though requested to do so by the firm, and proceeded to set up and carry on, on their
own account, business of the same kind as that ca.rned on by the firm,

Held, in a suit by the firm against D and E for - damag,es for breaches of the said
tovenants, and for a perpefual injunction restraining D and E from earrying on
in Madras, or within 800 miles from Madras, any business darried on by the firm,
that, treating the covenant in restraint of trade 2s one entered into in Englang, it
could not, even if valid by the law of England, be enforced in India, jnasmuch as
its object was to contravene the law of India (Section 27 of Act IX of 1872), Held
further that that covenant would have been void by the law of England because t¥e
limit of the restriction was unreasonable, and, as no narrower limit had been
mentioned in the agreement, this was not a case where the covenant could have
begn enforced within a narrower, and reasonable, limify

Held also that the covenant to return to England, except so far as it operated
fmproperly in restraint of trade, was a covenant the breach of which did not in
any way cause damage to the firm, and therefore such Lreach did not entitle them
to any damages. :

The agreement was first executed in England by D and B and by A the senior
partner in-the firm, and stamped with the stamp required by English law fom
agreements executed-in Fngland, and it*was subsequently executed in India by
B and C, the other two partners, but not stamped with an Indian stémp. Held that
the agreement was liable to Indian stamp-duty, and was not admissible in evidence
unless and until the proper stamp-duty and penalty under Act XWIIT of 1869 were
paid. Y f ) T
‘ » Original Suit No. 127 of 1876,
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Tes suit was brought by William T. 8. Oakes and Duwsoﬁ, a8 is7e.
the partners constituting the firm of Oakes and Company, carrying August 18.
on business at Madras as tailors, out-fitters, dress-makers, milliners, Oarzs & Co.
geneml merchants and agents under that -style, against the .TAG;SO‘.\'.
1st defendant and his wife (the 2nd ‘defendant) under the follow-
ing circumstances.

By an agreement in writing, dated the 19th of February 1873,
the defendants covenanted with the plaintiffs and their then
partner James Oakes (since deceased) for the considerations
mentioned below, to proceed to Madras when requested, and
immediately on their arrival thers to enter into the service of
plaintiffs and the said James Oakes;the lst defendant as their
cutter-out and manager of the tailoring and clothing department
and general assistant, and to do all other matters connected with
the general business as divected or desired, and the 2nd defendant
as milliner, dress and mantle maker, and to do and assist in all

- other mattérs in her department and in the business generally as
directed or desited. A period of five years’ service was agreed upon,
But it was to be determinable at any time, and for any eause or
for none, by the parties on either side, by giving four months’ notice
in writing to the parties on the other side, or by payment on the
one hand, or foregoing on the other, of three months’ salary ; the
defendants covenanted that at the end of the five years, or on the
sooner determination of the serviee, they © would nof, within the
compass or distance of 800 miles from Madras, directly or indirectly
by himself or herself, or jointly together, carry on or take service
.or enter into copartnership with any person or persons carrying on
any business then being carried on or at any time thereafter to be
carried on by the said W. J. 8. Oakes, J. Oakes, and . R. Dawson,
or anj of them, and would not then or at any time thereafter do or
prooure or cause to be done any act, deed, matter or thing whatso-
ever whereby or wherewith or by reason or means whereof the
gaid W.J. 8. Oakes, J. Oakes, and H.R. Dq.fvson or any of them
should®or might be injured or damaged in their trade as general
merchants and agents in any wise or manner howsoever.”

It wes furfher stipulated in the agreement that at the end of ’rhe
five yeaxs, or on other sooner determination of the service, defend-
ants were to retum to England whenever called upon to do so by
their é‘mployers, and that any balance due to defendants - for
_salazdes or. otherwiso should be discharged by draft at ten’ da,ys
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sight par exehange, to be presen‘ced by, and payable to, the 1st
defendant personally in England.

The employcrs covenanted on their parts to pay defend'mts
passage money to Madras, and on the expiry of the term of the
service, or its sooner deterntination, their phssage money from
Madras to London, and during their service salaries on a progressive
scale as well ag a commission on sales.

The agreement further provided that defendants were not to be
entitled to receive the passage moneys, but that the intention of
the parties was that the employers should provide the passages and
should pay for such passages to the owners or agents from whom
they took them,

The last clause of the agresment was to the effect that if defend-
ants, or either of them, committed a breach of any stipulation’on
either of their parts in the agreement contained; the Ist defendant
should forfeit and pay for every such breach Rupees 5,000 as
liquidated damages.

The following were the other material facts of the case as alleged
by plaintiff, and admitted by defendanfs :—Defendants, having
proceeded to India, entered the service of plaintiffs and their late
partner under the said agreement on the 19th April 1873. On
the 28th August 1875 plaintiffs and “their late pmtner gave lst
defendant notice in writing that the- services of the latter would
not be required at the expiration of fewr months from that date;
and on the next day they geve a similar notice to 2nd defendant.
James Oakes died on the 29th September 1875. The 1st defendant
left plaintiffs’ service on the Ist November 1875. On the 21st.
December 1874 plaintiffs gave notice in writing to st defendant
that, in accordance with the agreement, they intended taking pas-
sages for both the defendants in the steamship Chyebassa, adver-
tized to sail for England about the 1st January 1876, and that
passage tickets would be ready for defendants in due course; in
neply to which notide defendant sent a letter to plaintiffs stating
that it would be impossible for defendants to go by that sfeamer,
the 2nd defendant’s health beig such as not to admit -of her-
landing in Eagland in Febru"xry or March. On the 23rd December
1875 plaintiffs wrote to 1st*defendent that they had learnt that the
said steamer Chyelassa would not leave Madras antil- the 12th
Jenuary 1876, and that they expected defendants to go by her
acoording to the terms of the agreement. The 2nd defendant left
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pleintifis’ service on the 28th December 1875. On the 11th

February. 1876 defendants advertized in the Madras newspaper.

called The Atheneum and Daily News that they would shortly
commence business in the Mount Road, Madras, in tailoring, out-
fitting, ‘dress-making, and millinery; and they had commeneed,
and were carrying on, in the said Mount Road, business as
Milliners and Dressmakers, and were also endeavouring to com~
mence business as tailors and out-fitters, and had refused to return
to England.

The agreement was first executed in England by both the defend-
ants and by William Oakes, the senior partner of the firm, and
who was described in the agreement as ¢ of No. 26, Nicholas Lane,
London,” and was afterwards executed by the remaining two
partners, James Oakes and Dawson, at Madras.

Plaintiffs prayed for a decree adjudging 1st defendant to pay
them Rupees 10,000 as damages for breaches by defendants of the
agreernent, gu., in refusing to return to England, and in carrying
on business in Madras, in violation of the covenants entered into
Ly them in that agreement; and also for a perpetual injunction
restraining ‘Qfendants from earrying on in Madras, or within 800
miles fromw dra.s, any business carried on by plaintiffs.

Thee# was that that paxt of the agreement whereby the
defendan nd themselves not to carry on trade within 800
miles of Mo  was void as being in restraint of trade ; and that
the plaintiffs.  suffered no damage by the defendants’ failure
to proceed to Hr._land.

The Advocate-General and Mr. Miller for the plaintiffs :—Itis of

‘great importance to the interests of the mercantile community
here, and in fact to the whole community, that agreements such as
this should be upheld. On the decision, whether they are valid
agreements or not, depends the question whether employers of labour
here will be sable to -bring out skilled artificers from England.
If. an artificer, hrought out at the expense of his employers,
cannot “be* tied down by an agreement such as this, then the
eraployer is exposed to a practical robbery, of his customers by the
employé whom he has so_brought out. The rule of English law
emmtenancmg, to the extent that it does, agreements in restraint

ftrade, rests qn ‘the ground of public expediency ; it is for the

~interest* of the communmity that persons possessed of s goodwill in

8 business: should be entitled to provide oertain restraints on -

A
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others against usurpation of that goodwill. [KinpEerscEy, J.—DBut
within reasonable limits, such as where the restraint was not to
carry on a certain business within London. and Westminster.]
All the cases, on this point, show that the question as to the
reasonableness of the restriction must be decided with reference to
the civcimastances of each case. .Alsopp v. Wheatcroft (1); Leatlier
€lotl Co. v. Lorsont (2); Bunn v. Guy (3). Eight hundred miles seems
an enormous distance at first sight; but itis nothing to people
in Iddia, who are accustomed to send home to Europe, or to a
Presidency Town hundreds of miles off, to get articles of dress of
a fashionable cut. The plaintiffs, as we show by our evidencs,
have customers at as great a distance as 800 miles.

If, however, this restriction should be held to be tog large, then,
we contend, plaintiffs are entitled to fall back upon the narrower
restriction, that the defendants shall not carry on 'the trade in
Madras ; the contract being regarded as a divisible ¢ne, enforce-
able to this ‘extent, though not to the larger extent. Mallan v.
May (4); Green v. Price (5). ‘

[KinpERSLEY, J.~In those cases the contracts seemfo have beefi
worded so as to be divisible, the wider restriction beir” introduced
after the narrower one by the word ““or. ” But ¥  the egree-
ment does not say “ at Madras, or within 800 miles lras, 7
but snnply “ within 800 miles from Madras.” 8 .» thereis
no expiess prohibition at all against tmdmg at Me it'.)self.]

‘Though the agreement is nof in so many wor .« divisible one,
yet it is 80, we submit, according to the reasonabls and proper con-
struction of it. As to trading at Madras not being expressly men-.
tiondd, it would be quite absurd to construe thesrestrictiva words of
the agreement asnot by implication including Madras itself ; the
obvious intention of the restriction would be rendered nugatory
by such a construction, and we do not suppose it will be seriously
put forward on the defendants’ part.

This' contract ought tg be governed by English law, for the
contract was made in England ; it was signed by both the defend-
ants and by William Oakes, the semior partner of- the firm, in

1. T. R. 16 Bq. 59 ; 42 L. J. Ch. 12,
2. L. R. 9 Eq. 865 ; 30 L. J. Ch. 86. «
3. 4 Bast 190,

4. 1 M. and W. 653,

5.-15 3L and W, 605
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England, and there was part performance there, by the advance of 175,
the passage by William Oalkes and by defendants accepting it and August 18,
"getting out on their j journey, and there was thus a complete contract O‘”‘“L & Co.
before the defendants left England; it ough’c therefore, to be Jacusow
governed by the lex loci contractis, that is by the law of England,
P.and 0. 8. N, Co. v. Skand (1).

[KmpErsLey, J.—Your argument would lead to enabling
parties, by making a contract in England, to break the Indian law

\:}ﬂx impunity. ] ’ .

If the law of the country in which the contvact is sought to be
enforced happens to. differ from the law of the country where it
was made ag to ifs validity, the contract is not to be considered
invalid on that ground. In the P. and 0. 8. N. Co. v. Shand (2),
Lord Justice Twrner said “ The general rule is, that the law of the
country where a contract is made governs as to the npature, the
-obligation, and the interpretation of it. The parties t0 a contract
are either the subjects of the power there ruling, or, as temporary
residents, owe it a temporary. allegianee: in either case equally
they must be understood to submit to the law there prevailing, and
to agree to its sanction upon their contract. It is, of couxse,
immaterial that such agreement is not expressed in' ferms; it is
‘equally an agreement in fact, presumed de jure, and a foreign court
*interpreting or enforcing it on any contrary rule defeats the inten--
tion of the parties, as well as neglects to-observe the recognized
eomi{»y of nations.,’f That case is, we submit, similar to the present
case.. It is evident from the whole tenor of the agreement in the
present case that the parties intended when they made the contract
that it shonld be governed hy the English law. Seo also Trimbey
v. Vignier (8), where it was held by Tindal, C. J., that a contract
‘must be governed by the lew loci contractils, and not by the le fori;
and the principle on which the @ecision in that case went, was
upheld in Bradlawgh v. De Rin(4). This principle is not invalidated,
but only confirmed by the exception to the enforceability of such
contract’ which exists where the contract is immoral a.ccordmg tothe
lez fori,asin Robinson v. Bland (5). The principleis also uphelél in

1. 8 Moo P. C. G. (W.8.) 272,

2, 8 Moo, P.G. O, (N. 8.) at p. 290,
3. 1 Bing. N. C. 15L.

4, L.R.5C, P, 478,

5. 2 Burow, 1084,
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1876. Cammell v. Sewell (1), and’ Quarrier v. Colston (2), and other cases,
Auvgust 18- The cases we have referred to establish, we submit, our right to
Oamis. & Co. have this contract UOVPI‘D.G‘J. by English law.

Tacsson. It will no doubt be contended on behalf of the defendents thet
the contract must be governed by the law of the place where it was
intended to be carricd oub. Bubt the rule, relied on in such con-
tention, does mnot, we contend, help them ; for the contract could
not be said to be one to be carried out in India, for it had to be
completed in England. The contract was not carried out until the
defendants returned to En@land and it was in Dngland that any
final balance due to defendants was to be paid to them.

[K1NDERSLEY, J.—Surely it cannot be maintained thét the main
part of the contract was not to be carried out in India.]

That part which related to the defendants returning to England
was not an {mportant part to the defendants, no doubt; but it was
a very important and essential part to plaintiffs.

[Kinpersney, J.—There still remains this in the case, that the
part of the contract which was in restraint of trade was to be
performed in the country to the laws of which it was contrary.] *

' The real question is what, on the contract looked at as a whale,
and the circumstances under which it was made, appears o have
been the law which the parties entering into that contract con-
templated and intended themselves to be governed by, and if,
as we contend was the fact, it appears to have been the Eng-
lish law, by that law the case must-be governed./

Then, as to the covenant toretwrn to England. This is a separate
covenant, and quite distinet from the covenant in restraint of
trade, and no valid objection can be taken to this covenent on the
score of being in restraint of trade. It does not restrain defend-
ants from trading wherever they like when once they have got

“to England ; they are perfectly at liberty to come to India again if
they choose. Allit does is to replace the parties in the position
they were in at the time of making the contract. It merely says
“You shall nat take an unfair advantage of our having paid
your passage out.” Defendants could not have come out without
plaintifif’ help, and this covenant affords plaintiffs this safeguard,
that it requires some expense, and some coprage and enterpriss for
2 man to come out again, and he would most” probably settls

..,

1, 5H & N.78, ' 2. 1 Phil, Ck. Rep, 147,
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down in, business at home. Defendants, therefore, are not res-
trained Jfrom trading, except as an incidental result, by this obli-
gation fo retwn to England, by which it was only fair that they
should e bound. It might have been, moreover, that this cove-
nant was of great importance to the defendants. It might have
been that they were in difficulties, and very glad to avail them-
selves 6t the advantage of having their passage home paid for them.
As it happens, the covenant is important to the other party to the
contract, viz., the plaintiffs. Whatever may be objected to the
other covenant in restraint of trade, there is no defence for the
bregeh of this covenant to return to England.

1876.
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Tf it should be held that the covenant in vestraint of trade in

this case must be governed by the Indian law, we submit that
even then such covenant must be taken as coming within the
spirit and meaning of the exceptions in s. 27 of the Contract
Act (IX of 1872), and ought, therefore, to be enforced either
in toto, or to the extent that it is considered reasonable. It
eould not have been intended by the ILegislature not to
include among the exceptions to the general rule prohibiting
agreements in restraint of trade, in that section, a case which
falls so eminently under the principle of those exceptions as
‘the present case does; and a liberal construction ought to be put
on the exceptions in that seefion, so as to include cases like
the present. .~ '

Mr. Johnstone, for the defendants, objected to the admission of the
agreement sued on, because it bore only an English stamp, but no
Indian one, although two of the executants of if, #iz., the 2nd
plaintiff, Dawson, and the late James Oakes, executed it in India.

The Advocate-Gleneral contended that the agreement, by being
executed by W. Oakes, the senior partner, and by the defendants
in England, was legally a fully executed agreement before it left
England, and that the mere fact that the two jumior partners.

added their signatures to it in India after it had been so executed,.

and after there had been part performance by defendants. having
accepted payment for them of their passage money and having
eutered on their journey to Madras, ocught not to render an Indian
stamp necessarys

Mg #usrice Kinpersiey held that the agreement ought to

bega,r an Indian stamp, but allowed it to be admitted on payment of
the penalty. ’
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The penal ty was paid by plaintiffs, and the document admitted.
Mr. Jok nstone.—A contract ought to be governed by thy law of

O‘KES & Co- the couritry wherein it was intended to be performed. Btory’s

J. ACKSON

Conflict of Laws, Section?280 ; and the cases cited at Tudor’ sLeadmg
Casus on Merc. Law, p. 263 (2nd Ed.) in the Notes to Do v.

Lippriaann. Here the substantial part of.the eontract, vis., the service,
was to’ be performed in India. Moreover, the contract was not a
fully “complete one until the signatures of the two partners in
Madiras were added to the agreement. ~They might bave refused ‘
to, put their signatures to the agrqement, and repudiated the

ﬁontmct The cases cited on plaintiffs’ behalf do not apply,

because none of those were cases in which the performance of
the contract was intended to take place in a country other than
that wherein it was made. The law of India, therefore, is the law
by which this contract must be governed; and an agreement in
restraint of trade such as this is manifestly void in fofo under the
yule in 5. 27 of the Contract Aect (IX of 1872), and cannot be
brought under any of the exceptions to the general rule in thaf
section, by any legitimate construction, however liberal, to be put on
the words of those exceptions. In Madhub Chunder Poramavick v.
Rajcoomar Doss’ (1) Couch, C. J., said: “The use of this word
(“ absolutely ”) in "s. 28 supports the view that in s 27 it was
intonded to prevent not merely a fotal restraint from ecarrying
on trade or business, but a partial one. We have nothing to do with
the policy of such a law. All we have to do is to take the words
of the Contract Act, and put upon them the meaning which they
appear plainly to bear.”

Fiven, however, if English law were applicable to this case,
the limit (800 miles) imposed by this agreement is unreasonable and
could not be upheld ; nor are the terms of the covenant here such
that the restraint could be divided and upheld within the limits
of Madras, though held void beyond those limits. The words are
not “within Madras or 800 miles from Madras,” and conseyjuently
the English cases in which covenants in restraint of trade were
held valid as to the smaller limit mentioned in thep, but void as
to the larger, do not apply to the present case.

As to the breach of the other covenant éued an,“the covedant to
return to England, either that covenant must be held to Bave had*

1,14 BLR. 86.
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Yor its object the restraining of defendants from trading in India,
and to pe therefore void, or if held not to be in restraint of trade,
its bregch cannot have caused any damage to plaintifis. The mere
fact of defendants not returning to England, or the mere fact of
their continuing to reside in Madras, could in no way injure or
darnify plaintiffs, and therefore there is no basis on which damages
could be awarded for breach of such a stipulation.

The learned Judge reserved judgment, which he delivered on
the third day afterwards. After stating the facts he continued as
Jollgws :—
! % is admitted that if the Indian Contract Act, s. 27, is to govern
the enforcement of this agreement, it is void so far as it isin
restraint of trade. DBuf it is argued that the validity of the contract
must be determined by the lex loci contractiis, and that this contract
was executed in England.,/ In point of fact two of the plaintiffs’
firm signed the contract at Madras ; but as their partner signed in
London, and the defendants signed in London, T will consider the
agreement as one executed in London. I think there is no
question as to the general rule, that the validity of a contract
is to be determined by the law of the place at which the contract
was made. But it is a rule subject to some exceptions ; and
one of those exceptions is, as T apprehend, that a contract made in
one country for the purpose of contravening the laws of another
country within that other country cannot be enforced in the Courts
of that other country. It is hardly conceivable that the assistance

1876.
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of the Courts can be given for the purpose of enforcing a breach of

the laws.

I think that the cases to which ‘I have been referred by the
sisazned Advocate-Greneral have been beside the question, because
ﬁni@y‘were not cases in which the contragt was to be performed in

a country in which it would be void. In the case of the P. & O.
Compary v. Shand (1) the contract was made in England, and the
consideration paid in England for a voyage to corumence in Eng-
land, and to be continued on board of a British ship, to which a
national character was held to attach, In the present case the
contrict was esserfially one of service to.be performed in India,
.and the.v“"ﬁ‘ge was only ancillary to that purpose; and the

i

L1l N8 7715 13 W. R 1049 12 L T, N. 8. 08,
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breaches complained of could only have taken place in India, or in
the neighbourhood of India. So in the case of Quarrier v Colston
quoted in Tudor’s Notes to Don v. Lippmann, the contract yas not
for the purpose of gambling in England.

But in Robinson v. Blund, 2 Burr. 1084 (1), Lord Mansfield said
that a courtesan could not in England recover the price of her
prostitution, even upon & contract entered into in.a foreign country
where such a contract would be valid. And it is admitted that a
foreign contract for slavery would not be enforced in England.
But it is pointed out that there is nothing immoral in the present
agreement in vestraint of trade, although it may be in contra-
vention of the policy of the law of this country. I think, however,
that the same may be said of the breach of laws for the levy of
Hobnan v. Jolmson (Cowper 341) Lord Mansfield pointed out
that the contract was not an immoral one; but he added that if the
goods had been sold to be delivered in England, where they
were prohibited, the contract would be invalid, and the buyer
could not bring an action for the price, because it would be an
inconvenience and prejudice to the state if such an action- could
be maintained. And Mr. Tudor in his note on this case says “ It

. is clear that if the goods had been smuggled into England in
- pursuance of a contract, or of any act done by the vendors to

enable the plaintiffs to smuggle such goods, the plaintiffs would
have been unsuccessful in their action; because, although such
contract would have been valid by the law of France, yet as it
would have beenr prejudicial to this country, and made in frand of
its laws, our courts would not have lent their assistance to enforce
it,” and Mr. Tudor quotes Waymell v. Reed, 5 T.R. 599, where the
plaintiff, a foreigner at Lisls, sold to the defendant some lace which
he knew was to be smuggled into England, and packed it with
a view to elude discovery, and Lord Kenyon held that he could not
recover in England. Now it is very true that a violation of a
revenue law may amount to & penal offence, whereas there is,
generally speaking, no penalty for enteging into a cgntract which
is void by reason of ifs being in rvestraint of trade. DBut I think
that the same rule will apply to both cases, and thet thg courts of

this gountry will not enforce a contract made abrge®b*be per-

L

1. B, C. 1 'W. Bl 234, 266,
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formed in this country, contrary to the policy of the law of this g%,
-country. It is expressly laid down by section 27 of the Indign August 2L
‘Contmct{Act that “every agreement by which any one is res- Osxes & Co.
trained Zom exercising a lawful profession, trade, or business of JAGEQUN,
any kind, is to that extent void,” and the only exceptions are

cases of partnership, and the case of selling the good-will of a

business. The present case does not come within those exceptions,

and it is admitted that, if the ease isto be governed by this section,

the restriction against defendants setting up in business within

800 miles of Madras cannot be enforced.

For the reasons which I have just given I am of opinion that
the case must be governed by the Contract Act of this country.
And I am by no means satisfied that the omission to except such a
case as this from the operation of the general rule was uninten-
tional. V'Trade | in India is in ifs infancy ; and the Legislature may
have mshed to make the smallest number of exceptions to the rule
mgams’c contracts Whereby trade may be restrained.  If T had
fornd that e Falidity of the contract depended on the law of
Ihngland I should also find that the limit of 800 miles was unrea-
sonable, as being much in excess of that which the protection of the
plam‘mﬁs interests required. And this is not one of those cases in
which a narrower limit also has been mentioned, which might so
far hold good.

I have allowed the sﬁamp penalty fo be paid on the agreement,
and there is no doubt that it was in other vespects duly executed
by the parties. As to the second issue, I find that the agreement
not to carry on business within 800 miles of Madras is void, and
cannot be enforced in this country.

And as to the third issue I find that the defendants were bound

to go to England when required by the plaintiffs to doso. But T

find that the plaintiffs suffered no damage by the defendants’

breach of this part of their agreement. If defendants had mot set

up in bdsiness, the plaintiffs would have suffered no dsmage by

their remaining in India. And it would be only by its operation
‘improperly in_ restraint of, trade that the agreement to proceed to

England could benefit the plaintifis. I am told by the learned

Advocate-General %that the decision which T am about to pass will

“mot be anceptable to the mercantile community. But T must take
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the law as I find it, without bending it to suit any class of
_ persons,
For the reasons already given I am of opinion thafythis suit
ought to be dismissed with costs.
St dismissed.

APPELLATE CiViL.

Before Sir W. Morgan, C.7., and My, Justice Kindersley.
SESHADRI AYYANGA'R +. SANDANAM anxp ormess (1).

Londlord and Tonant.—Madras Aot VIIT of 1865—Fuxchange of pattds
and muchallds.

The pattds and muchalkés required by Madras Act VIIT of 1865 should be
madoeand exchanged during the existence but not neccssarily at the commencement
of the tenancy, the terms of which they are meant to express.

The 4th Section of the Act requires no more than that the pattas should mens
tion the rate and proportion of the produce to be given and not the specific quantity
or number of measures. °

This was a case referred for the opinion of the igh Court by
P. Vengu A'yyan, the District Munsiff of Shivaganga, in Suits Nos.
1065 to 1095 and 1098 to 1109 of 1871, under the provisions of
Act XT of 1865, section 21.

The suits were brought for the recovery of the mélwiram rents
for Fasglis 1279 and 1280 (A.D. 1869 and 1870) of lands cultiva-
ted by the defendants and belonging to the plaintiff, and the
Munsiff found as a fact that pattés were tendered to and refused by
the defendants for these Faslis. .

The pattés had not, however, been tendered at the commence-
ment of the Faslis for which the rent was claimed, as the Munsiff was
of opinion they should have been. The Munsiff, considering the
practice that had hitherto been observed throughout the zamindéri
of Shivagangs (where the terms of the tenancy are precisely the same .
as in the village in question) of exchanging pattis and muchalkas
after the revenue settlement is made, and the 1mp0351bﬂ1ty of
specifying in the pattés and muchalkas-the amount- of rent, as
required by the Rent Recovery Act, before the erops are reaped. and

(1) Beferred Gase No. 4 of 1872,



