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APPELLATE CIVIL.

PARRY 4xp CO. (DErENDANTS), APPELLANTS, 0. APPASAMI PILLAT  1880.
AND orHERS (PratyTIFFs), RESPONDENTS. ¥ November 17.

Fareign judginent, suil on—dAppeal to forelgn appellate tribunal against desision of
Joretgn tribunal whose jurisdiction was objected to~-Involuntary submission fo -
Jurisdiction, effect of—Limitation Act, Section 14—Defect of jurisdiction, meaning
of.

£ a party sued in a foreign fribunal, which has no jurisdiction except by virtue
of its own peculiar laws, protests against the asswmption of jurisdiction by that
tribunal, but defends the suit to escape the inconvenience of being made Hable to arrest
and attachment of property in foreign temitory, and appeals from the adverse deci-
gion of such tribunal to a foreign appellate tribunal without repeating his objection to
the ]unsdxctlon, his submission to the jurisdiction is not voluntary, and the judg-
ment of The folelgn tribunal does not constitute a valid cause of action in a Couxt
of British India.

‘The provision of the Indian Limitation Act, 1877, Section 14, which excepts such
time as is spent in litigating in & Court of defective jurisdiction in favor of 2 plaintiff
does not apply where the plaintiff brought his suit ina foreign Cowrt which, according
to its own laws, had ample juriediction, but according to the law of British India
had no jurisdiction whatever. _ . A
Tris was an appeal from a decree of the High Court on its
Original Side. The facts of the case are fully set out in the

following Judgment of Muitusdmi Ayyar, d., who tried the
Case i~
¢ Thisis asuitto recover the price of indigo sold and delivered
by the first and second plaintiffs to the defendants on the 5th and
6th February 1875, and the payment of which was decreed by the
Tribunal of First Instance at Pondicherry on the 13th November
1875. The ground of action as seb forth in the amended plaint
is, first, the judgment of the foreign Court; and, secondly, the
alleged sale and delivery of indigo. The defendants contend that
the French Court is mot a Court of competent jurisdiction, that,
thdugh they bought the indigo, it was not from the plaintiffs,
and that #he second count is barred by the Aef of Limitation.

# Appeal No. 10 of 1880 from a decree of the High Court in Original Suit
o, 479 of 1878, dated 24th February 1880.
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< T donot think that the action can be sustained on the foreign
judgment for the Tribunal at Pondicherry is mot a Cowrt of
competent jurisdiction and, as stated by Baron Parke in Russell
v. Smith,(1) a foreign judgment is enforced becanse the decree of
a Counrt of competent jurisdiction over the defendant imposes on
him an obligation to pay the sum for which judgment is given.

“The defendants are merchants residing and carrying on busi-
ness ab Madras, and the Court at Pondicherry is not their forum
domdeilis, On plaintiffs’ own showing the indigo was sold and its
price was to have been paid at Cuddalore, which is thus both the-
seat of the obligation and the place of its performance. Adopting
Savigmy’s theory of voluntary submission and the presumption
recognized in Lloyd v. Guibert,(2) viz., that the locus contractus is
also the locus solutionds in the absence of an express agreement,
1 fail to find a special forum at Pondicherry. Again, ib is not
even alleged that the defendants ever resided iy, f'rench tervitory,
or in any other manner enjoyed or enjoy the protectiofl of the law
of France. Tn Sehubsby v. Westenholz,(3) Blackburn, J., observes
that jurisdiction may be presumed on the ground of temporary
allegiance—1st,if the defendants had been at the time of judgment
subjects of the conntry whose judgment is sought to be enforced ;
2ndly, if the defendants had been ab the time when the swit was
commenced resident in the country so as to have the benefit of
its laws protecting them ; 8rdly, if at the time when the obliga-
tion was contracted the defendants were within the foreign
country. Copin v. Adamson(4) in which the defendant was a
member of & joint stock company established and protected by
the law of the foreign country, and the obligation sought to be
enforced arose out of the business carried on under such protec-
tion, is an addition to the cases mentioned by Blackburn, J. I
can find no place in this category for the case before me, and 1
conclnde, therefore; that the Tribunal of Firgt Instance at Pondi-
cherry is not a Court having jurisdiction gither over the defen-
dants or over the object-matter of the suit. It is then urged that
the Court at Pondicherry relied on clause 14 of the French Cibil,
Code under which any foreigner may be sued before the Courts

(1) 8 ML & W, 810 (3) LR. 6 Q.B. 159, .0, 40, L.J.Q.B., 73.,
(2) 85 LJ.QB. T4, 8. 6 B. & 8., p. 100, {#) LR. 9Eiy; 344,
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of France for obligations countracted by him with the French Parey & Co.
either in the French or Biitish territory. There can be no doubt  4ppssim
thet the French judgment it in conformity to the law of Frane, Frorse
and that it may have force in Flrench territory, but it is to be
observed that, as stated by Llackburn, J., in the case already cited,
the French Republic cannot make laws to hind the whole world.
I may add that the fest of jurisdiction is not the law of Fraace
which is only territorial in its operation, bub some recognized
principle of international law which has extrs tervitorial oper-
ation.  Another matter which remains to he considered is whether
bons fides requires that the defendants should be estopped from
pleading now to the jurisdiction of the French Court by reason of
their conduct in connection with the proceedings at Pondicherry.
It is admitted that the defendants appeared before the Tribunal
of First Instance at Pondicherry ; that they first denied its juris-
diction,; that, when their plea as to jurisdiction was disallowed,
they went fnto the merits of the case ; that, after they failed in the
Cowrt of First Instance, they preferred an appeal, and that, in
doing so, they did not again raise the question of jurisdiction.
Upon these facts it is argued for the plaintiffs that the defendants
took the chance of a judgment in their favor, and that, having
elected to do so, they are bound by the judgment, though if is
adverse to them. But it must be remembered that the French
Tribunal was not a Court of their choice as observed by Baron
Parke in General Steam Navigation Company v. Guillon ;(1) that
there was no submission to jurisdiction as in Handoth Mammi's
case;(2) and that there was nothing in their conduct calcnlated o
deceive the plaintiffs into a belief that the objection to jurisdic-
tion was not intended to be insisted upon. [ do nob think that
the defendants ought to suffer either becanse they appeared
before the Court at Pondicherry or because they did not withdraw
fromit divectly after their objection to jurisdiction was overruled.
There is no breach of faith with the plaintiffs, and if the defen-
dants went into the merits and failed to press the guestion of
jurisdiction or appesal, they did so probably to prevent their arrest
in execufjon, whenever they should visit Pondicherry, and thab
. after they knew what the Civil Code of France was, they believed

(1) 11M. & W.,877. ) sMH.CR., 14,
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that the objection to jurisdiction could not be successfuliy main-
tained in appeal. Inthe case of Schibsby and Westenhols, Block-
burn, 3., remarked that appearance in a foreign Court to save scfne
property which a defendant may happen to possess is no bar to
pleading to jurisdiction, and I think it makes no difference in
principle that the defendant appears te prevent his arrest in
execution whenever by accident or on business he should chance
to visit the foreign territory. The true test seems to be something
in the conduet of the defendant which amounts to a voluntary
submission to jurisdiction and which might amount to a breach of.
faith if the defendants were allowed to question the jurisdiction of
the foreign Court. I am therefore of opinion that the judgment
of the Courts at Pondicherry in this case is not binding on the
defendants.

“'The next question for decision is whether the claim, as based
on the original cause of action, is barred. The indigo was to have
been paid for in February 1875, while the suit was mstmubed on
the 10th December 1878, 1t is clear that the claim would be
barred if the time during which the plaintiffs were occupied in
prosecuting it st Pondicherry were not deducted. Tt is also
admitted that it would not be barred if the deduction might be
made. I see nothing in the langnage of Section 14, Act XV of
1877, which renders it inapplicable to proceedings instituted in a
foreign Court, while this suit seems to be within its reason.
The learned Advocate-General relies on the expressions, “in a
Court of First Instance orin a Court of Appeal,” but they do not,
in my opinion, necessarily exclude the Tribunal of First Instance
in a foreign territory. The plaintiffs first instituted the snit at
Pondicherry in the belief that a judgment valid under the French
Civil Code would be valid in British Indio, and,‘ it has now failed
for want of jurisdiction in so far as that judgment is inoperative
outside the French territory. Though I find no decided case
which ig on all fours with this, pre-requisites of the indulgence
conceded by the section exist in it and the section seems to apply
alike to foreigners and British subjects who may sue in our-
Courts.”

His Lordslnp then: proceeded to consider the question whether:
the indigo was sold by the plamtaffs to the defendants,
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Upon the evidence His Lordship found for plaintiffs and entered
judgment for the amount claimed, Rupees 8,809, but disallowed
their claim for interest.

The defendants appealed on the ground that the suit was
barred by lmitation, and the plaintiffs objected to the decree so
far as it disallowed their claim for interest, and contended that
the foreign judgment was binding con the plaintiffs.

The Advocate-General (Hon. P. (’Sullivan) and Mr. Shephard
for the Appellants.

* Mr. Spring Branson for the Respondents.

The Court (Turner, C.J., and Forbes, J.) dellvered the fol-
lowing

JupguEnT :—The respondents alleged in their plaint that they
had sold and delivered to the appellants at Cuddalore in South
Areot on 5th and 6th February 1875 indigo for the sum of Rupees
8,809, smd that on the 13th November 1876 they had recovered
]udgment for that amount in the Tribunal of First Instance of
Pondicherry with interest at 9 per cent. and costs; that the
appellants had failed to procure the reversal of the decree on
eppeal ; that the debt and decree were unsatisfied, and in respect
of them they claimed to recover Rupees 12,228-1-8 and future
interest at 9 per cent. on the principal sum due. We have-to
congider whether the respondents are entitled to recover this
amount: either in virtue of the decree they have obtained or of
the contract.

Under the Civil Code the French Courts are empowered to
entertain suits brought by French subjects on contracts made
and to be performed outside French territory, although the party
against whom relief is sought owes no allegiance to France and is
not resident in French territory either when the contract ia made
or the cause of action arises or the proceedings are instituted.

In Nullathumby Mudelliar v. Ponnusémi Pillaz(l) this Court
considered the questich whether it was the duty of British Courts
to,enforce a judgment obtained under such circomstances, and
{n sccordance with the ruling in Kandoth Mammi’s case(2) held
that it should be enforced if the defendant hed voluntarily sub-

(1) LL.E., 2 Mad,, 400, {2) 8 M.HLG.R., 14,
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mitted to the jurisdiction of the French Court and had taken
the chance of a verdict in his favor. The grounds on which
those decisions proceeded were that the defendant, by appearing
in the foreign Court and taking no ohjection to its jurisdiction,
had for the time put himself under the jurisdiction of the Court
and had led the plaintiff to believe that the proceedings were
allowed by him to be effectual, and encouraged the plaintiff to
proceed on them instead of withdrawing from them and institut-
ing proceedings elsewhere.

In the case now before the Court the appellants appeared irr
the French Court and protested against the jurisdiction, and,
when their protest was overruled, defended the suit on the
merits. The decision being adverse to them, they instituted and
prosecuted an appeal, and on appeal did not renew their protest.
Under the circumstances, the learned Judge by whom this suit
was tried held that the appellants did not voluntarily stbmit to
the jurisdiction of the French Courts, and that this Court ought
not to enforce the judgment. In this ruling we concur. The
tribunal was not the Court of the appellants’ choice; by their
protest they warned the respondents that they would not allow
that the proceedings were everywhere effectual. To escape the
inconveniences which would attend a judgment against them
if at any time they or their property might be found in French
territory, they defended the suit and sought a reversal of the
decision. ¥t would have been idle to repeat an objection which
they were aware the French Courts would not entertain, but
there is nothing to show they abandoned their right to insist on
it should the necessity for doing so arise elsewhers. For the
reasons we have stated we consider the case before us is distin-
guishable from the cases above cited, and hold that the claim on
the judgment of the French Court has properly been dismissed.

It is admitted that the claim on the contract is barred by
limitation unless the respondents are entitled to the benefit of
the provisions of Section 14 of the Limitation Act.

We desire to be understood as expressing no opiniop whether
under any circumstances those provisions allow the deduction of,
the period occupied by litigation in foreign Conrts, for on another:
ground we hold them inapplicable in this case. T
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The French Courts were not, from defect of jurisdiction or Panex & Co,
otherwise, unable to entertain the claim. In the proper exercite ppretur
of @ jurisdiction conferred on them by the law of France, they  Puian
have entertained the claim and passed decrees which are effectual
in French territory. The respondents elected the fornm, and
although under the circumstances the British Courts may refuse
to enforce the decree they have obtained, this circumstance does
not bring the case within the provisions of Section 14 of the
Limitution Act. The claim on the contract is then barred by
limitation.

Ags the respondents cannot rely on the decree of the Hrench
Court, and have by lapse of time lost their right to sue on the
contract, we must reverse the decree of the Lower Court and
dismiss the suit, bat, under the circumstances, without costs.

Attorneys for the Appellants, Messrs. Tasker and Wlson.
Attorheys for the Respondents, Messrs. Branson and Branson.

END OF VOL. Il.






