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only is a term created̂  but it is apparent tliat tlie parties contem
plated tlie discliarge of tlie debt and interest in tlie manner 
expressed in tlie deedj and in no other manner.

There is no agreement for tLe payment of interest at an annual 
rate, but tlie parties have agreed that for the term a lump sum 
equal to‘ the principal shall be accepted as interest, and that a 
small balance of rent shall then be paid, thus contemplating and 
providing for a settlement at the end of the term. Taking that 
net annual usufruct at a fixed sum, a teim of years is created, 
during which the debt and interest are to be liquidated by that 
usufruct, the risk of seasons and the payment of quit-rent being 
undertaken by the mortgagee. Hence it is only reasonable to 
conclude that the basis of the contract was the eHjoyment of the 
mortgaged property by the mortgagee for the period,stipulated.

The decrees of the Court below are confirmed and the appeal is 
dismissed with costs.
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APPELLATE CIVIL,

BeforB Mr. Justice Kmdersley and Mr. Justice Muttusami Ayijar.

KANDASA'MI, a M inor, by his M othee and Guakdian DOBAI jggo, 

A M M A 'L  (P la in tiff) , A ppellant, DOBAISAMI ATTAR and 

oTHBBs, M inors, by thbis M other and Guardian VEMBU AMMA'L
(D ePESDAS'IS), RESrONDEKTS.*

Eind'b, fattier, 2mver of, to alter status o f famity—~Fartitim hj, of pmihj property^ 
hindiing on sons, imspectiva o f  comcnt, i/tona, fide and. accorcUng to law.

A  î artition made l)y the fatlier is binding on tlie sons not only ia respect of the 
fathet’ s stare, but also of tteir own shares, provided that it is made subject to tlie 
restrictions mentioned in the Hind^ law. It becomes obligatory by the %vill of tho 
father as regulated and restrained by the law, irrespoctive of the consent of the 
sons.

When a father having five sons— t̂hreo by one m fe and two by another— executed 
in his last illness a document, -whereby, after retaining a small portion for himself, 
ho directed that tho family property should he divided into three-fifths and two- 
fifths-Biiares, "with the manifest intention that from the date of tho execution of tho 
document it should (Operate as a severance, (1) of the interest of his sons by one wife 
from that of his sons by the other, and (2) of the interest of all Ms sons from his

* R.A. No. I l l  of 1879 agajjoBt the decree of F. Brandt, District Judge of TrioH- 
Hopoly, dated 4th April 1879.



K.\:snASAMT during his life lint ncitlior the guardian of tlic infant sons nor the eldest son, 
V. "fflio was of ag'C, were parties to the instriimont :

D o r a i s a m i  t h i g was not a will liut a partition ; that it was competent to the-fatherA.̂ 'VYATI tluisto alter tie of his sons; that the qnostion waj? whether the transaction 
was bond fule and in conformity with Hindu law, and not one of contract, as- in the 
ciiso of a partition lietwoen brothers.

T. Rama Ban, for the Appellant.
Mr. Norton and B. Sadagopa Ohcivi, for second and tliird Eos- 

pondents.
Tlie facts and argument in tlie case sufficiently appear in 

the ]udgment of the Court ( K in d e r s l e y , J ., and M u ttusa ' iMi

A.YrAi;.j J.) wliicli was delivered by> « • #
M uttusa 'mi A yyae  ̂ J .— Tliis appeal arises fi'om a suit insti

tuted by one Dorai Ammiil to reooyer for her son, the minor 
plaintiffj the landed property specified in exhibit D as allotted to 
his sharê  and to that of his uterine brother Subbardyasami, since 
deceased. Admittedly the property in litigation is ancestral; 
and at the date of his death Subbnsdmi had five sonŝ  tlie minor 
plaintiff, and one kSubbarayasami, since deceasedj by his second 
wife Dorai Ammal, and the first three defendants by his senior 
wife Vembu Ammdl. On the 30th June 1878 Snbbusdmi was 
seriously ill_, and, in consequence, he made the jparihat (deed of 
partition) D, as stated by himself in that document. By this 
instrument he constituted his second wife the guardian of his two 
minor sons, the present plaintiff and SubbardyasAmi; and hia eldest' 
son, the first defendant  ̂ as the guardian of the second and third 
defendants iu this suit. He next reserved for his own subsistence 
17*24 acres of land as particularized in the document, and directed 
til at the rest of the landed property  ̂ consisting of 97 acres and 
houses andhouse-sites, should be divided into three-fifths and two- 
fifths shares, as specified in the instrument. He next divided the 
movable property, consisting of bonds, moneys due on pledge, of 
jewelSj and j âddy in his house,, among hia sons in the same propor
tion, and provided for a similar division, a year after his death, of 
the land reserved for his subsistence, less 2*95 acres bestowed in 
gift upon his daughter's son, and for the payment, in like shareŝ  
of Hs funeral espensesjincluding those of hisfirst atfaual cereiaony* 
Though the first defendant was evidesitly regarded by his fatljei* 
as a majorj yet neither he nor Dorai Ammdl was required _̂ to sign 
the document. Whatever doubt there may TOst as to the' effect to;,,
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1d8 given to it, there can "be none as to tlie father’s intention, viz., Kandasami 

that it should operate from the date of its execution as a sever- do^̂ isami 
ance, first of the interest of his sons hy the second wife in ancestral 1'̂ 'yar. 
property from that of his sons hy the first -wife, and of the interest 
of all his sons therein from his own during his life. He caused 
the instrument to be attested hy no less than twelve persons and 
to be registered; the Sub-Eegistrar calling at his house for the 
purpose of registering it. On the 7th July 1878 Subbus ami 
died, and during this interval no objection was apparently taken 
fo the document D either by his first wife or by the first defendant, 
though it is reasonable to presume from the publicity attending 
its execution and registration that its existence Was known to 
them both. It must also be observed, on the other hand, that the 
arrangement indicated in the instrument D was not carried out 
by Subbusdmi during his life, either in part or in whole; and 
although an attempt was made for the plaintiff to show that a 
division, of movable property and of documents was actually 
made on the 30th June 1878, I have no hesitation in expressing 
my concurrence in the opinion of the District Judge that the oral 
evidence bearing on this point is untrustworthy. On the 22nd 
July 1878 the first defendant executed the document A, acknow
ledging payment of plaintiff's share of Subbusami ŝ funeral 
expenses, and the receipt of movable property delivered to him 
for his and his younger brother’s shares in accordance with the 
provisions of the instrument D.

NoWj if the execution of the document be bond fide, ifc proves 
that the instrument D has been ratified by the first defendant, and 
acted upon in part between the 30th June and 22nd July 1878.

On the 9th August 1878 plaintiff's younger brother, then an 
infant of five or six months old, died, and upon the first defendant 
refusing after this event to register the receipt, its registration 
was enforced by judiciail process in November 1878. It was 
alleged for the minor plaintiff that by virtue of the partition-deed 
D, lie and his deceased brother Subbardyas4mi ceased to be 
co-parceners qf the first three defendants j that on the death of 
Subbardyas^mi his undivided share lapsed to the plaintiff hx 
preference to his divided*brothers; that the fjtst defendant con
firmed* and admitted the document D ; that it had been acted 
upon in so fa^ as it related to the division of movable property
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Kandasami and to the payment of Subbusami^s funeral expenses; and tiat,
DoimaAMi death of Subbarayasamij the first defendant repudiated
Jlytab. tjie exhibit D, and; in collusion with the other defendants,, who 

are his father’s tenantŝ  refused to make over to the minor 
plaintiff the two-fifths share allotted to him-and his deceased co
parcener.

The first defendant allowed the trial to proceed ex parte; and 
the first wife, who was made a party at her own instance, contended 
as the guardian of the second and third defendants that tliey wer& 
no parties to the instrument D ; that it was not competent to theî ; 
father to have executed it ; that the income allotted to their- 
share was smaller than that allotted to the plaintiff’s share ; that 
exhibit D was neither ratified nor acted upon in part; and that  ̂
owing to the plaintiff’s minority  ̂ this suit was not at ail main
tainable. When examined as a witness for the plaintiff, the first 
defendant admitted the receipt exhibit Â  and the payment made 
to him on account of his father̂  s funeral expenses  ̂ but denied 
that he was of age either at the date of the partition or of the 
suit, and that the movable property was ever divided as stated in 
the receipt; adding that his own mother knew nothing of what 
h.e did, and that he allowed the trial to proceed ex -parte at the 
iiastance of his stepmother, who promised to settle some 
points for him if he kept quiet. The main contention in the 
Court below was whether document D could take effect as a 
partition-deed so as to make the sons of the first and second wives 
of Subbusami divided brothers as between themselves.

The District Judge, Mr. Brandt, held that Subbusdmi was 
not competent to execute it j that it was in substance a testa
mentary disposition; that as such, it could not take effect as 
against the property in dispute j that though as a partition-deed 
it could operate to make the father a divided member from 
his sons, it could not render the sons divided members as 
between themselves; that the execution of exhibit D was neither 
bond fide nor beneficial to the minor sons; that no division of 
movable property took place as alleged for the plaintiff that 
though he was inclined to think that the first defffiidant was still 
a minor, his age was not material, ^nd that he executed the 
receipt exhibit A" under some inducement held out to him, by 
his stepmother. In this view the District Jndge^dismisse^ t|ie 
suit 'with costs.
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The main question for decision in this appeal is whether Kakuasami 
exhibit D is valid, and whether ifc could operate as a partition- xinul'isAiii
deed not only as between the father and his sons, but also as I ytak.
between the sons by his first and second wives, whose respective 
shares were thereby separated and ascertained. Assuming that 
the father executed the document D bond fide and in accordance 
with the Hindi! law, I see no reason to think that it could not 
alter the status of the sons. According to the Hindu law it is 
competent to a father to make a partition during his life, and the 
partition so made by him binds his sons, not because the sons 
are consenting parties to the arrangement, but because it is the 
result of a power conferred on him, though subject to certain 
restrictions imposed in the interest of his family. In cases like 
this the question is, not whether such partition is a contract like 
a. partition made among brothers after their father’ s decease, but 
whether it is a legal transaction concluded in conformity to the 
Hindli lS,w.

In Chapter I, Section II_, Vol. 2, the author of the Mit4kshar4 
says : When a father wishes to make a partition, he may, at his 
pleasure, separate his children from himself, whether one, two, 
or more sons. In commenting on this passage Bdlambatta says :
' ‘'He may make them distinct and several by giving to them shares 
of the inheritance.”  It appears from paragraph 6 that he may do 
so both with respect to property acquired by himself and pro
perty inherited by him; that in the one case the distribution may 
be unequal, while in the other it should be equal, subject in ancient 
times to be rendered unequal by means of a deduction in favor 
of senior sons as directed by the law. In paragraph 14 its legal 
effect is determined: “ When the distribution of more or less among 
sons separated by an unequal partition is legal or such as is 
ordained by law, then the division made by the father is com
pletely madCj and cannot be set aside. Else it fails though made 
by the father.'’ It is again observed that it is a power regulated 
by law, and must, be exercised bond Jicle in accordance with it  
Ndrada is cited in the same paragraph as observing that a father 
who is afflicted with disease or influenced by wrath, whose mind 
is engrossed by a beloved object, or who acts otherwise than the 
law permits, has no power in the distribution of the estate.
Thus, according to the Mitdkshard, the father has a power -to
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Kajtdasami divide the property among liis sons, wliether tlie property is
Boraisami aiicestral or self-acquired, and tlie partition made by him is 

Ayyae. complete and binding provided tbat lie exercises tbat power bon  ̂
fido and in accordance with law, which regulates and restricts it 
in the interest of his sons. This power on the part of the father 
is recognized by all the commentaries in the South and also 
by the Dayabaga and Dayacrama Sungraha (see Kristnasami 
Aiyar^s translation of Smriti Chandrika, Chapter IIj Section I ; 
Madayiya, page 7; Burnell’s translation Yivakara Mayuka, 
Chapter IV, Section VI, paragraphs 6, 8, 12, and 14; Vivahdra 
Wirn̂ yâ  BurnelFs translation, pages 3 and 4 ; Ddyabdga  ̂Chapter 
I ; andDdyacrama Sungraha  ̂ Chapter VI).

But the District Judge observes that the partition made by 
the father can only affect his status and his share in relation to 
his sons, and that it can have no influence either on the relation 
of - the sons inter se or of their shares as between themselves  ̂ but 
it seems to me that this view cannot be maintained as" one in, 
conformity to the Hindu law. In Chapter II, Section II, para
graph 3, Mitdkshara, i4i is stated that he (the father) may 
separate the eldest with the best share, the middlemost with 
a middle sharê  and the youngest with the worst share,, and̂  
though unequal partition by deduction is now obsolete  ̂ this 
passage shows clearly that the father’s power is not restricted to 
the ascertainment of his own sharê  but that it extends also to 
the allotment of shares to his sons. Again, in paragraph 14 a 
compliance with the requirements of the Hindu, law is mentioned 
as necessary to its validity, and it is declared to be the result of 
a power possessed by the father in the distribution of the estate. 
If it was necessary that in order that the partition, might be 
vahd, it should always be the concurrent act of both the father 
and the sons, the above passage would be superfl,uous. In 
Smriti Chandrika, Chapter II, Section I, paragraph 7, this power 
is deduced from the Vedic texb̂  in which it is stated that Menu 
distributed the heritage among his sons. In paragraphs 13 and 
14 it is stated, as a reason for the father' ŝ power to deoicf,© 
whether the distribution is to be equal or with a deduotion. in 
favor of the eldest as permitted by Ba'addyana  ̂ he alone is the. 
lord, and the selection of the one or the other mode rests entirely 
-with him/' Again, in paragraph 19 Narada is cited m observijig
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For such as have been separated with equals greater, or less KandasImi 
allotments of wealth, the distribution actually effected is a legal DobIi’sami 
onej for the father is the lord of all.”  Aysak.

In paragraphs 20 and 21 the author of the Smriti Chandrika 
says: “  None of the sons should demur to a legal_, though an 
unequal, “partition made by the father, since the father’s will 
renders the partition legal, and since Vrihaspati directs that sons 
who do not abide by a legal partition, and who fail to maintain the 
distribution made by the father, should be chastised.”  It seems 
to me to be clear that according to the Hindu law a partition 
made by the father is binding on the sons, not only in respect of 
the fathei^s share, but also of their own shares, provided that it is 
made subject to the restriction mentioned in the Hindi law, 
and that it becomes obligatory by will of the father, as regu
lated and restrained by the law, irrespeetiYe of the consent 
of sons. There are also cases in which a partition made between 
brothers themselves becomes binding on those who are no parties 
to it by the will of the adult co-parceners exercised in accord
ance with law. For instance, in the case of a minor who has 
no guardian but his brothers, or of a brother who is absent, 
the adult co-parceners are at liberty to make a partition subject 
to the obligation of preserving the minor^s or absentee's share ‘ 
until he attains his age, or returns from abroad, and subject 
further to the right of either to repudiate it on the ground, not 
that he was no party to the arrangement, but that it was not 
made in accordance with law. In the case reported ra II, M.H.O.R.j 
182, it was decided that a partition made during minority, at which 
the minor was represented by his mother, might be binding if it was 
fair and hand fide. In Apjpovier^s case(l) the compromise, which 
it was considered amounted to a partition, was held to be binding 
upon a minor, though the minor was not separately represented, 
and this case recognized the principle that a partition might 
become binding by the will of the adult co-parceners, provided 
that it was neither unfair nor illegal, in which case the minor might 
set̂  aside on coming of age. The texfe of E'dtydyana aiid that o f 
Baud^yana (GolebrooVs Digest, tests 452 and 453), as explained 
by Jagandda, imply a valid partition during minority by the
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SiNBASAMi will of tlie adalts alone, the co-lieirs being under an obligation
DoalisAMi preserve tlie sliare wliicli belongs to a minor, or an absent 

Aytau. co-parcenerj with, its accTamnlations, and tlie minor or absentee 
being’ at liberty to set asidê  if either unfair or fraudulent  ̂ when 
he attains his age or returns from abroad. Hence it was held in 
Rallajm Beddi v. Balla7nmdl{T) that a partition might take place 
as regards a minor ŝ share during minority. Though in that case 
tlie minor was represented at the pa,rtition by his mother, such 
representation is not necessary to its validity, though it is often 
cogent evidence to show that it was fair and bond fide.

A  partition may be partial either as regards the persons who 
seek to divide or as regards the property to be divided,, but 
whether it ia partial in either sense or complete depends rather 
on the contents than on the nature of the partition-deed. No 
doubt it is a general rule that even when it purports to separate 
one co-parcener and to leave the others in co-paircenery, the arrange
ment must be the concurrent act of all in respect to the property 
allotted to the co-parcener wlio desires to separate. But this rule 
is subject, as shown above, to two exceptions: first, the case of a 
minor or absentee from necessity j and secondly, that a partition 
made by the father who possesses, subject to certain restraints, a 
power to distribute the heritage among his sons, whether adults or 
minors. The real question, therefore, in the case before us is 
whether the partition evidenced by document D was fair and 
loud fide. Another question is whether exhibit I) is, in sub
stance, as observed by the District Judge, a testamentary dispo
sition. Document D purports to be a deed of partition j it reserves 
a share to the father and says: “  There shall hereafter esist 
between you (sons of the first wife on one side and those of 
the second on the other) only a connexion of friendship, and no 
connexion whatever in respect of property/^ Hence the docu
ment is both in form and substance a deed of partition, intended 
to take effect by virtue of the power vesting in him as a father 
to distribute the property among himself and his sons. No 
doubt the instrument was executed by the father in his last 
illnessj seven days before his death, when he might Save had reason 
to think that he jnight die ; but in ths absence of a rule of law
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tliat agreements for'parfcifcioii made during the last illness of a Kaxdasami 
co-parcener are invalid  ̂ it is a reason rather for examining DouIisXaa 
whether the arrangement is fair and impartial than for setting Ayyau. 
it aside at once. He might have hoped to recover, though his 
illness might have led him to think that a partition was neces
sary for 'the peace of his family and to prevent his two wives 
from quarrelling with one another  ̂ and thereby injuring the 
interest of his sonŝ  four of whom were minors. I am therefore 
of opinion that the document D cannot bear the construction 
tjiat it was intended to operate as a will. I may add that this 
power was in ancient times intended to be exercised, according 
to the texts  ̂ when the father's connexion with the family as its 
head was about to cease. Accordingly Harita says ; “ A  father 
during his life distributing his property may retire to the forest, 
or enter into the order suitable to an aged man, or he may remain at 
home, having distributed small allotments and keeping a greater 
portion'^ .(Dayabaga  ̂ Chapter II, 57). In Bayarahasiya the order 
suitable to an aged man is explained as follows : If the period
of becoming an anchorite be arrived, let him become an anchorite.
If the period for the order suitable to old age or that of a resigned 
recluse is come, let him make his resignation. I f neither of 
these be the case, the author declares he may remain, having’ 
distributed allotments, having given them to his sons or other 
descendants.^  ̂ Thus it will be seen that this power was intended 
to be exercised when he was about to sever his connexion with 
the family as its head either by becoming a religious anchorite 
or a resigned recluse. Who else could be better entrusted with, 
this power than a father, who from his position wouldbe best able to 
decide whether it was to the interest of his sons that they should 
live in union or apart from one another, and as a general rule to 
make an impartial distribution ? Lest this power might be 
abused, the law insisted upon the distribution being equal, sub
ject to certain recognized exceptions. As a will was unknown, 
to Hindu, law, a partition-deed was the form in which this power 
was ordinarily Qxercised until lately. The .District Judge was 
probably influenced by a remark of West and Bixhler that a 
partition made by the faM|r cannot effect a separation among 
h-is sons individually independently of their own desire (W. and
B., 301), They refer to a passage in the Commentary by B^lam-
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Kandasami batta on the Mit^kshard (W. and B., 301) dnd to the remarks of
D o b a t s a m i  (Higg. Edition, OolebrooFa Digest,

Ayyar. Yol. II, 554). In Mitakshard, Chapter Î  Section II, Vignyanes- 
varayogi observes  ̂ "  When a father wishes to make a partition, 
let him separate from himself whether one or two or more sons/^ 
and the expression from himself ”  is construed by IMlambatta 
as fixing a limit to the separation, and as affirming by implication 
the general principle that a co-parcener becomes separate only by 
his own choice. But in paragraphs 3 to 12 the Mitdkshard speaks 
of distribution both of ancestral property and property acquired Ijy 
the father ; and in paragr%phs IS and 14 the partition made by 
the father, whether equal or unequal, is said to be binding, not 
because the sons are parties to it, but because the distribution by the 
father, whether equal or unequal, is impartial and is made as directed 
by the law. Again, in paragraphs 20 and 21, Section I, Chapter 
II, of the Smriti Chandrika, which is a work of special authority 
in Southern India, the distribution is expressly stated-̂  to be of 
the sonŝ  shares as between themselves and to be independent 
of their consent. Upon the texts of authority in this part of 
India this power of distribution is an exception in the case of a 
partition made by the father, and an incident, not of ownership, 
but of paternal power, though that power must be exercised 
without partiality and within the limits fixed by the law. As to 
the text 430 cited in Colebrook^s Digest, it relates to re-union, 
and in it Yrihaspati says : “ He is re-united who, having made 
a partition, lives again, through affection, with joint property in 
the same house with his father, his brother, or his paternal uncle/^ 
In his remarks on this text Jagandda says that after partition, 
it may be annulled and a re-union is possible and legal, and that 
where among four brothers two are separated and two remain 
undivided, but the effects are distributed by arithmetical compu
tation—for instance, when 10 rupees out of 20 rupees have been 
allotted to two brothers and 5 rupees to each of the other two, there 
can be no re-union in the case of the former since there was no 
partition between them, and an arithmetical computation of their 
shares was not an act of partition between them, 'but a means'̂  of 
ascertaining the shares to be allotted  ̂ lo the latter two who have 
separated. Though he speaks of a partition by common consent 
of all the brothers, he is referring to the general rule and not
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negativing the case of a distribution hy the father as an excep- Kandab̂ mi 
tion. It seems to me therefore that West and Biihler are not DorIisImi 
warranted in regarding the distribution made by a father as a 
mere incident of ownership  ̂ and not as an incident also of pater
nal power. As no re-union is alleged in the case before us, the 
real question, as already observed, is whether the distribution in 
the circumstances in whieh it was made in this case was boTiS 
fide and legal.

Before expressing an opinion on this question, it is desirable 
tp ascertain whether the income of the property allotted for the 
share of the plaintiff and his brother Subbardyasdmi is larger 
than that of the lands allotted for the shares of the first three 
defendants. We shall therefore refer the following issue for trial 
upon the evidence already recorded and upon such further evi
dence as the parties may adduce, whether the property allotted 
for the shares of the plaintiff and Subbarayasami yields a larger 
income ia proportion to the shares than that of the lands allotted 
for the shares of the defendants.

The District Judge is requested to return his finding in the 
above issue, together with the evidence, to this Court within 
two months from the date of receiving ' this order, when ten days 
will be allowed for filing objections.

K tndersley, J.—>I concur in this Judgment.
Note.—Upon the return of tlie findings of the District Judge on the issues sent 

down, the High Court, finding the partition unequal and invalid, directed that the 
plaintiff should he put into possession of one-fourth share of the lands sued for 
(instead of two-fifths originally claimed), as heing his share under the general Hind.6 
law, in order to prevent further litigation; and after aecertairdng hy a further inquiry 
the amount of mesne profits due to the plaintiS, ordered each party to hear their 
,Ofa costs.
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