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APPELLATE CRIMINAL.

Before Sir Charles A. Turner, Kt., Ohief Justice, and Mr, Justice
Innes.

The EMPEESS i-. AOHI.^ i8so.
JuriscUction—Act I I I  o f 1865 iMadras)~Act X  of n i2 , Sec. 8—Act X V l o f i m —

Magistrate.

Madras Act III of 1865 declared every Magistrate in the Madras Presidency 
■authorized to take cognizance of eveiy offence committed against any special ox local 
law then ia force in the said Presidency, notwithstanding any provision to .the 
contrary in any Act or Regulation then existing, and also of any offence against any 
special or local law which might thereafter be passed unless such law should 
make the offences to which it might refer punishable by some other authorities 
therein specially mentioned. The effect of this Act was to remove the restrictions 
imposed by special or local laws theretofore passed and to enable Magistrates witWn 
the limits of their ordinary powers to deal with offences punishable under any such 
special or local law notjj-ithatanding the special or local law indicated a particular 
tribunal as alone comj)etent*to try such offences, and to confer upon them jurisdic* 
tion also in the case of any special or local laws that might be passed after the 
enactment of Act III of 1865, unless jurisdiction was in any such later law speoi» 
ally conferred upon some other authority. Section 8 of the subsequent enactment,
Act X  of 1872 (the Oriminal Procedure Code), limited the jurisdiction of Sub«MagiB- 
trates over offences pxinishable under special and local laws, a third-class Magis. 
trate’ s jwrisdiction being restricted to the trial of offences punishable under auoh 

^th-less than o^e year’s imprisonment, while a second-class Magistrate’s juris- 
diction was similarly restricted to the trial of offences punishable with less than 
three years imprisonment. Act XVI of 1874, while repealing Act III of 1865, 
left unaffected the jurisdiction of the Sub-Magistrate tmder that Act so far as it 
still remained in existence as limited by the provisions of Section 8 of Act X  of 
1872 (Criminal Procedure Code).

T h is  case came before the Court on the following reference from 
the District Magistrate of South Arcot ■

In their Proceedings of the 29th September 1876, No. 2,230, 
the High Court ruled that Magistrates in the Madras Presidency 
were not divested of their jurisdiction over offences against special 
and local laws, which was conferred on them by Madras Act III 
of 1865, notwithstanding its repeal by Act XVI o f 1874. Again 
in their Proceedings of the 30th August 1879, No. 1,382  ̂and 4th 
September 1879, No. 1,424, the High Court have held that 
Secotid-elass Magistrates have no jurisdiction over offences created 
by the Indian®Arms Act 1878, whereas they have jurisdiction 
over such offences by virtue of the abovesaid Act III of 1865,
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T he E mpress wliick provided that they shall have jurisdiction over ofFences 
A cn i against any special or local law which may be enacted after the 

passing of the above enactment, provided that suclf law did not 
make the offence therein referred to punishable by some other 
authorities therein specially mentioned. The Indian Arms Act 
of 1878 contains no such special mention.

“■ Now four cases of offences under the Arms Act have occur
red in this district  ̂ and they have been tried by the Second- 
class Magistrate of Cuddalore Taluk.

“ As the aforesaid two rulings are inconsistent with the ruling 
of 1 8 7 I beg to submit the matter for the consideration of the 
High Court, as instructed in Q.O., dated 28th November last, 
No. 3,009j of which a copy is herewith submitted.”

The order of Government referred to in the District Magis
trate's letter is in the following terms -

It is observed that the ruling of the High Qourt, dated 30th. 
August 1879j No. 1̂ 382, cannot be reconciled with their F. B. 
ruling, dated 29th September 1876̂  No, 2,230.

“ The Magistrate of any district where another similar case 
arises will submit the aforesaid two rulings as inconsistent for 
the consideration of the High Court, and instruct the Government, 
Pleader to appear and argue the question.”

Upon perusing the letter of the District Magistrate, the Pro
ceedings of the Second-class Magistrate of Cuddalore submitted 
therewith, and the Order of Government  ̂ dated 28th November
1879, No, 3,009, and upon hearing the arguments of Mr. IL R , 
Shephard, Acting Governmenfc Pleader, the Court (T urnee, O.J., 
and In n es, J.,) recorded the following opinions :—

I n n e s , J .“ The Magistrate is mistaken in supposing that 
there is any inconsistency between the ruling of the Court of the 
29th September 1876, No. 2,230, and the more recent rulings 
which he quotes relating to the Arms Act.

The ruling of the 29tli September 1876 simply decided that 
the jurisdiction conferred upon Sub-Magistrates in the Madras 
Presidency by Act III of 1865 (Madras) was unaffected' by the 
repeal of the Act itself by Act XVI of 1874.

The Act III of 1865 gave all Magistrates auth ority  to try  

ofiences against all special and local laws notwithstanding a n y  

provision to the contrary in any Act or Regulation existing at
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fctie date of the enactuieiit, and also any oftence against*any Tnc Emi'hess 
special or local law which should thereafter be passed unless such 
law should make the offences to which it refers punishable by 
some other authorities therein specially mentioned.

Before the enactment of the Repealing Act of 1 8 7 4 , the Criminal 
Procedure Code had already in 1872 -worked a partial repeal of 
the jurisdiction conferred by Act III of 1865, by means of the 
provisions of the second clause of Section 8, which, in the case of 
Second and Third Class Sub-?/lagLstrates, limited their jurisdic
tion to deal with charges of offences under special and local laws to 
offences punishable with less than one and three years’ imprison
ment respectively. This being a provision of a later Act than III 
of 1865; and inconsistent with the unrestricted jurisdiction confer
red by Act III of 1865, to this extent repealed it, but the jurisdic
tion existing at the date of Act XVI of 1 8 7 4  was left unaffected 
by that Act  ̂as was laid down by the High Court in the ruling 
of the 29th September 1 8 7 6 .  The question then before the Court 
related to the jurisdiction of Subordinate Magistrates in offences 
against the Salt laws, and the Court had not then, to consider the 
effect upon the jurisdiction under Madras Act III of 1865 of 

aSectioi  ̂8 of the Criminal Procedure Code in regard to offences 
puniS'hahle with ?»ne or three years respectively.

T u r n e r , C.J.—I can find nothing necessarily inconsistent in 
the rulings to which our attention is invited. The Criminal 
Procedure Code of 1861 declared that the Criminal Courts of the 
several grades.. t . . .  should have jarisdiction in respect of offences 

' punishable under any special or local law except offences which 
were by any such Jaw made punishable by any other authority 
therein specially mentioned. The Madras Act III of 1865 
declared every Magistrate in the Madras Presidency authorized 
to take cogniijance of every offence committed against any special 
or local lax then in force in the said Presidency notwithstanding 
any provis^n. to the contrary in any Act or Regulation, then 
existing, and also of any offence against any special or local law 
which, might thereafter be piissed unless such law should make 
the offences to which it might refer punishable by some other 
authorities therein specially mentioned. The effect of this Act 
was then to remove the restrictions imposed by special or local 
laws theretofore passed and to enable Magistrates within the
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I he Emphess limits of theu’ ordinary powers to deal with, offeacesr punishable 
under a special or local law notwithstanding the special or local 
law indicated a particular tribunal as alone competent to try 
such offences. But the jurisdiction thus conferred on Magistrates 
by the Madras Act III of 1865 is controlled by the provisions of 
Section 8 of the General Act of the Government of India, X  of 
1872, the Criminal Procedure Code. That Act while it declared 
that offences punishable under any law other than the Indian 
Penal Code containing no distinct provision as to the Court or 
Officer before which or before whom they are to be tried may be 
inquired into and tried by the Criminal Court appointed by such 
Act, also provided that Magistrates of the Third Class should be 
incompetent to try offences punishable with imprisonment 
extending to one year, and Second-class Magistrates incompetent 
to try offences punishable with imprisonment extending to three 
years.

The Act XVI of 1874, in repealing Madras Act III of 1865, 
left untouched any “  existing jurisdictioo, but did not restore any
jurisdiction” ......... not then existing or in force.” The Second
and Third Class Magistrates in Madras were deprived of jurisdic
tion to the extent above indicated by Act X  of 1872, £ffid 
• • • *  ̂jurisdiction so curtailed was the established jurisdiction when Act 
XVI of 1874 was passed and the larger jurisdiction was not then 
existing nor in force. The ruling in 1876 while it noticed the 
abolition of the restrictions imposed by Special or Local Acts did 
not go on to notice the more limited restrictions imposed by the 
General Act, the Code of Criminal Procedure 1872. Seeing that 
tbe case in which the ruling was given did not fall within the 
limited restriction of the Act of 1872 for the offence (an offence 
under the Salt laws) did not render the- offender liable to con
viction to imprisonment for three years and had been tried by a 
Second-class Magistrate, it was unnecessary that reference should 
be made to the provisions of tho Act of 1872. The rulings of the 
Court are, therefore, substantially not in conflict.

O r f c —The conviction of the îccused in the case cf TJiq 
Empress Y. AcM and in three other cases on the ffls of the Second- 
class Magistrate of Ouddalore, for an offence punishable under 
Section 19 of Act XI of 1878, are accordingly hereby anuujled, 
The fines paid by the accused must be refunded.
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