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Ir the first suit in which the eldest s;:m was plaintift, it was
decided finally by the High Court that the debt which led to the sale
in,execution in second defendants favor was a family debt and that
the sale was binding upon the son. As this decision is evidence
in support of the second defendant’s contention, we are bound -
to accept the finding of the Lower Appellate Court that the
second defendant’s judgment debt was a family debt. The only
question then which arises and which is raised for decision in
this appeal is whether a sale in payment of a family debt is a salo
subject to the maintenance of those who are entitled under the
Hindu law to be maintained by the head of the family. We are .
of opinion that, though the plaintiffy’ maintenance may in certain -
circminstances be a charge on the husband’s property as against a
purchaser, it is not so in this case in which the sale is foand to
have taken place in payment of a family debt which it is the
primary duty of the head of the family to pay and against which
the claim to maintenance cannot bake precedence. We find thas
the same view has been taken by the High Court at Bombay.

And we think, therefore, that this appeal should be dismissed

with costs.
Appent disnvissed,

PRIVY COUNCIL.

RAJA VENKATA RAO (Pramrrr) Arpurrant o, THE COURT
OF WARDS, ACTING ON BERALF OF THE MINOR S0Ns O0F RATA
NARAYYA RAO, prceasep, awp oruxrs (Derenpawts) Rs-
PONDENTS.

[On appeal from the High Court of Madras.)
Zuminddri—Partibility—New Zuminddri—Heirs.

In 1793 the ancient zamindéri of Nizvid, which descended to a yingle heir, h:tv\'ing ‘
been before British rule a rdj, or principality, held on the tenure of military service
was vesumed by the Government for arrears of revenue. ~ '

In 1802 the Government formed two zaminddris out of if, and granted one of
them, since called Ntzvid, to the second son of the R4jd, undoer a ¢ Sanad-i-milkiat,
istemrari,” which described the zamindéri lands, comprised in it, .as ¢ thosix
pargannas of Ndzvid in the “Kondapalli Ciréar.” The provisions of the sanad did

~not differ from those of an ordinary grant under the Permanent Settloment.

* Present.—8ir James Wirriam Convivk, Sir Banxzs Pracocs, Sir Monraous
E. SauTH, and Sir Rosert P. CoiLiEr,
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On the guestion whether thls zaminddri was, or was not, subject to the san'e rule
of impartibility as that to which the ancient and entire zamindéri of Niazvid had
been subject before 1793. Held that the six pargannas, granted in 1802, were a
new zumindari, subject only o the ordinary obligations imposed on zamindéris in
general ; and the word * heirs ** usedin the sanad, construed to mean heirs of the
grantee according to the ordinary rules of inheritance of the Hindn Law.

The Hansapdy case, Bir Pertah Sehi v, Mahereya Rajender Perioh Saki (1) distin.
guished.

APPEAL from a decree of the High Court of Madras (2 4h July
1874) confirining a decree of the Civil Court of Gantar (28rd
August 1873).

The facts of the case are sufliciently stated in their Lord-

ships’ judgment which was delivered by Sir Barxes Pracock :—

This is an appeal from a judgment and decree of the High
Court of Judicature at Madras, affirming a judgment and decree
of the Acting District Judge of Ganttr, in a suit in which the
appellant was the plaintiff, and the deceased respondent, Réjah
Nardyya Appa Rao, was one and the principal one, of the
defendants.

The suit was brought to recover, amongst other things, a sixth
part or share of the zaminddri of the six pargannas of Nzvid,
in the K‘Dnd'\palh Circar, to which the plaintiff claimed to be
entitled by mhent&nce as one of the six sons of Rgjah
Shobhanadri.

It was not disputed that the zamind4ri, prior to the year 1802,
formed part of an ancient and much larger estate which was
indivisible and descendible to a single heir, and that prior to the
"British rule it was a military jaghir held on the tenure of
military service, and in the nature of a r4j or principality.

It is unnecessary to trace the succession to the ancient

zamind4ri farther back than to the year 1772, Itis found by
the Judge of the First Court that in that year, Vankatadri, who
had succeeded to the estate, died, and was succeeded by his son
Narayya, whe was proclaimed a vebel, and made & State prisoner
in 1753. The entire estate was confiscated and resumed by
Government, and in the yeaw 1784 was restored to Venkata
Narasimha, the eldest son of Narayya, the rebel. It may be
assumed that the estate, which was vestored in its entirety, was

(1) 12 Moore's Ind. Ap. L.
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restoved as it existed prior to the conﬁsczftion, and tliat the rule
as to impartibility and descent continued as before. See the
Humnsapore Case, 12 Moore Ind. Appeals, p. 1.

Narayya, the rebel, had three sons, Venkata Nal.mmha, the
eldest, to whom the estate was vestored, Rémachandra, and’
Narasimha. ‘

In 1793 the estate was again resumed by Government for
arrears of revenue, and in 1802 two new zaminddris were carved
out of it, of which the zamindéari of Nbzvid, now the subject of
dispute, was granted to the second son, Rémachandra, and the
other, Nidadavél, which was of much greater extent, to the
eldest son Venkata Narasimha.,

Upon the death of R4machandra, he was succeeded by his
only son Shobhanadri. In 1816 the third brother, Narasimha,
brought a suit against his eldest brother, the Zamindér of Nidada-
vél, and against the guardian of the minor Zamindér of Ntzvid,
in which he claimed one third of the whole property as being
joint and divisible family property. He obtained a decreein his
favor in the original Court. This was reversed on appeal by
the Sadr Court, and his suit was dismissed. The ground of the
decision was that the act of the Government in creating the two
zamindéaris was an act of State, and that the Zomindar§ lveld by
a title which the Courts could not questicn. No appeal was
preferred agaivst the decree of the Sadr Court, which Dbecame
final. The unsuccessful plaintiff died some time after the decree,
and an arrangement was made by which the two Zaminddrs
settled an annual sum upon his family for their maintenance.-
This was afterwards commuted into a grant of land in full of all
claims past and future. Whatever, therefore, might have been
the rights of the third brother, Narasimha, they have been
extinguished.

On the 7th December 1864 the eldest of the said three brothers,
the Zamindér of Nidadavdl, died, leaving two childless widows,
and a will, in which he expressed a wish that his estates should
be divided equally between his wigows, The Collector, in report-
ing the facts to the Board of Revenue, expressed his opinion that
the elder wife should be recognized as successor, and that no

division of the estates should be allowed, as they were of ancient’
origin.
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Shobhanadri, the sgcond holder of the newly-created Ntzvid
Zamindéri, had six soms. In 1866 his extravagance and misman-
agement of the estate had caused quarrels between himself and
his eldest son, Narayya, the principal defendant and the original
first respondent, for the settlement of which the assistance of
the Collector and the Government was invoked. In consequence
of these disputes, Shobhanadri presented a petition to Govern-
ment in November 1866, praying that orders might be issued for

" the division of his estate among his sons. On the 7th January
-1867 the Government replied, referring him to the Collector, to
whom instructions had been communicated on the subject of his
petition. 'What those instructions were daes not appear. From
what follows, however, it is evident, as stated by the respond-
ents in their case, that his request for a division was refused.

~ Shobhanadri died on the 28th October 1868, leaving six sons,
of whom the plaintiff was one. The eldest, Narayya, was placed
in possession of the zamindéri by.the Collector, and on the 19th
December was registered under the orders of the Board of Rev-
enue as Zaminddr of Niazvid.

On the 30th November 1868 Venkata Narasimha, the plaintiff
and’ present appellant petitioned Government praying for a
division of the “zamindéri, and was informed in reply that the
estate. was not divisible. He repeated his application on the
26th January 1869, referring to the wish expressed by his father
that the zaminddri should be divided among his sons. To this
petition the Government again replied that the zamindéri could
not be divided, except under the provisions of Regulation XXV
of 1802, or in conformity with a decree of a competent Court.

On the 20th October 1871 the: plaintiff commenced his suit
against‘ the deceased respondent, Narayya, as the - principal
defendant, and joined his four other brothers as co-defendants.

The first defendant, Narayya, put in a written statement, and -

contended phat the disputed zamindéri was an ancient zamindéri
and of the nature of an impartible v4]. The other defendants

upheld the plaintiff’s right to a division of the zamindéri, bat-

‘stated that ¢he plaintiff had no cause of action against them.

On the 8th July, the First Court framed, amongst others, thé

following issue, viz., “ Whether the real property constituting

the zamindéri of Ntzvid is divisible or not,” and having found

20
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that issue against the plaintiff dismissed his suit, so far as it
elated to the zamindéri in dispute.

The High Court, upon appeal, affirmed the decision of the First
Court, whereupon the plaintiff appealed te Her Majesty in Coun-
cil against the judgment and decree of the High Court.

Pending the appeal, the first and principal defendant, Réja
Narayya, who was the first respondent, died, and by order of
revivor the Court of Wards were made respondents in his place.

The case has been fully argued on both sides, and the only
guestion to be considered is whether when the ancient zamindért
was divided into two, the newly constituted zamindéri of Ntzvid
now in dispute was subject to the same rule as regards impartibi-
lity and inheritance as that to which the entire ancient zamin-
d4rf was subject. 7

The sanad under which the zamind4ri of Ntzvid was granted
to Rémachandra is dated the 8th December 1802, It is dirvected
to Rémachandra, deseribing him as the Zamindir of the six
pargannas of Nazvid in the Kondapalli Circar, and, after reciting
the benefits to be derived from a permanent settlement of the
revenue, it was declared, in the 2nd paragraph, that the Govern-
ment had resolved to grant to Zamindérs and othel langholders
and their heirs and successors a permanent plopelty in their
lands in all time to come, and to fix for ever a moderate assess-
ment of public revenue on such lands.

By Clause 4 the settlement was fixed at a certain amount. By
Clause 7 it was said, “ You shall be at free liberty to transfer,
without the previous consent of Government, or of any other
authority to whomsoever you may think proper, either by sale,
gift, or otherwise, your proprietary right in the whole, or in any
part of your zamindari ; such transfers of your land shall be valid
and recognized by the Courts and officers of Government, provided
they shall not be repugnant to the Muhammadan or the Hindu
laws, or to the regulations of the British Government.” And, .
finally, after annexing to the grant certain stipulations, the 15th
Article declared that “continuing to-perform the above Stipula-
tions, and to perform the duties of allegiance to Government,
you are hereby authorized and empowered to hold in perpetuity
to your heirs, successors, and assigns, at the permanent assessment
herein named the zamindéri of The name of the
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zamind4ri is not inser?«ed, but at the end of the sanad there was
added a list headed © A list of the villages in the zamindéri of the
six pargannas of Ntzvid, in the Kondapalli Circar.””

The name of the zamind4ri in dispute appears, therefore, to be
in strictness, *The zamindéri of the six pargannas of Nfzvid,
in the Kondapalli Circar,” but for convenience it is treated as
the zamindari of Ntizvid.

The provisions of the sanad differed in no vespect from those
which are contained in every ordinary deed of permanent settle-
ment ; the feudal or military tenure was at an end; the six
pargannas to which the sanad related became a new zaminddri,
subject only to the payment of a fixed land revenue, and subject
to the ordinary stipulations and the performance of the duties
ordinarily imposed upon Zamind4rs,

It is stated in the written statement of the first defendant,
“that under the empire of the Mahomedans the ancient zamin-
dért of Nazvid was extensive,and was governed by its chiefs
with absolute power and independence ; but under the policy of
the British Government the same has become divested of its
military character, and dwindled into a large peishkash paying
zamind#ri.”

This is doubtlbss a correct statement.

In the former state of things indivisibility and impartibility
and descent to asingle heir were the ancient nature of the tenure,
and with good reason when the estate was subject to military

services and under the government of a chieftain, and was in the
' nature of a r4j or principality ; but when the ancient zanindéri
was resumed and two new estates weve created out of it, of which
the Zaminddrs ceased to be liable to military service, or to be
indppendent chiefs, but held merely as ordinary Zamindérs,
subject to the payment of a fized assessment of revenue, there
was no reagon why the rule of impartibility or descendibility to
a single heiy, according to the rule of primocreniture, should be
extended to the newly created estates.

There *was no State policy*which requu ed that the new estate
of Ndzvid showrld be indivisible, otherwise Ghuse 7 would not

have been inserted in the sanad. If Rémachandra had transferred

by gift, sale, or otherwise any portion of his zamind4xi such portion
‘would not have been impartible or descendible, according to the
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rule o‘f primogeniture to a single heir of the transferree, if a Hindu
or Muhammadan. Indeed it was expressly Stipulated in the sanad
that transfers in whole or in part should be valid, provided they
should not be repugnant to the Hindu or Muhammadan laws,
which they would have been if they had been limited to the eldest
son or other single heir of a Hindu or Muhammadan transferree.
There was no reason why the new zamindéri should have been
made impartible or limited to Réjah Rémachandra and his heirs
according to the rule of primogeniture, when, so far as Government
was concerned, he might have divided it by will amongst seveml
devisees.

The limitation in para. 15 of the sanad was to his heirs, by
which, according to their Lordships’ interpretation, his heirs
according to the ordinary rule of Hindu law were intended.
Rémachandra did not at the date of the sanad hold an estate
descendible to a single heiraccording to the rule of primogeniture,
and there is no reason why the limitation to his heirs should be
construed to mean a single heir according to the rule of primogen-
jture, when the descent from his transferrees would be regulated
by the ordinary rules of inheritance. If the Government had
intended to make the estate impartible, and to lumb the siiteession
to a single heir according to the rule of pumocremtun,, instead of
to the heirs of the grantee, according to the rule of Hindua law,
there is no doubt they would have expressed their intention in
unambiguous language. Their Lordships have nothing to do with
the case of Venkata’s new zamindéri of Nidadavdl, and therefore
abstain from any expression of opinion as to whether it was
impartible or descendible to a single heir or not. Nor are they,
nor were the Civil Courts, bound by any views of the revenne
authorities as to the effect or construction of the grant or the
intention of the Government. Nor has the decision of the Sudder
Court in Narasimba’s case any bearing upon the construction of
the sanad of 1802, or upon the rights of the parties- to the suit.
In the Hunsapore case, Bir Pertab Sali v. Mahareje Rajender
Pertub Sahi (1) the raminddri whs an impartible rdj, -which
by family ucage and custom descended to the oldest male
heir, according to the rule of primogeniture, subject ‘to

(1) 12 Moo, I. A, p. 1.
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the obligation of m"aking babuana allowances to the Junior
iembers of the famfly for maintenance. It was seized and
confiscated by the British Government in 1767, in consequence
of the rebellion of the Réja, who wuas expelled by force of
arms. The Government, having kept possession until 1790,
granted it in that year to a younger member of the family, on
whom subsequently they conferred the title of R4ja. There
was no fresh sanad, and the only question raised was, what was
the nature of the estate granted ; whether it was a fresh grant of
the family rdj with its customary rule of descent, or merely a grant
of the lands formerly included in the rj, to be held as an
ovdinary zaminddri. In that case, the estate whilst in the hands
of the Government had never been broken up, and it was held
that it was the intention of the Government to restore the
zaminddri as it existed before the confiscation, and that the
transaction was unot so much the creation of a new tenure as the
change of the tenant by the exercise of a vis major. There the
estate was transferred in  its entirety, but in this case the
estate was divided into two distinet zaminddiis, and a new sanad
granted allowing the same to be alienated in part or in whole, and
makingeit inheritable by a person and hisheirs and assigns for
ever, that perso® heing one who had never held an estate descen-
dible to his eldest male heir.

The word heirs used in the sanad must, in their Lordships’
opinion, be construed to mean the heirs of the grantee according
to the ordinary rules of inheritance of the Hindu law.

With reference to the effect of the sanad of 1802, some reliance
was attempted to be placed on an agreement said to have been
entered into between Venkata Narasimha and His brother Réjah
Rémachandra, dated 17th July 1795, but their Lordships do not
think that it was legally proved, and therefore reject it. In
considéring the effect of the sanad of the 8th December 1802
reference may be had to the letter of Mr. John Read, the Collector
of Magulipatam, to the Secretary of the Land Revenue Settlement
Comumpistion, dated 25th July 1802, in which he submitted a plan
for the divisiomsof the ancient zamindéri of Nizvid, and offered
an bpinion as to the respective claims of Venkata Narasimha and
of Rémachandra, preparatory to the introduction of the perma-
- nent settlement. In that letter, of which their Lordships are of
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Ry V- opini0n that the ofticial copy of the copy hlcd with tlre Board of
"“""‘L_.l{"" Revenue (which was an official record) was-under the circumstan-
Covar o ces admissible in evidence, Mr. Read says:—
Warps. ¢ A perusal of the late Collector’s correspondence will show that
Rémachandra Raw's claim to participate in the zaminddxl has been
long and steadily maintained, so late, indeed, as the 17th July 1795,
The views of Venkata Narasimha Appa Rau and Rdmachandra
Ran underwent the discussion of their relatives and adhevents. In
consequence, an agreenment was exchanged, providing for the division
of the estate, effects, and zamindari of their decsased father, conform-
able to the usage in such cases. :

** No doubt remains of the exeeution of this agresmeut, although I
cannot find it received the sanction of the Collector. The elder Appa
Rau pretends to state that the document was foreibly taken, and hag
presented what lLe terms a corrected plan for the division of the
zaminddrl. The charge of forvible exchange I believe to be ineorrect
und the agreement, to which Venkata Narasimha Appa BRau appeals,
is no more than a loose memorandum in the handwriting of the
Rajahmundry Peishkar.” ’

Their Lordships will, therefore, humbly advise Her Majesty to
reverse the judgments and decrees of both the Lower Courts, and
to ovder that the appellant do reeover one-sixth part oreshare of
the villages included in the zuwinddri of the ix parganhas of
Nizvid, in the Kondapalli Civear, together with his costs in both
the Lower Courts in proportion to the value of that property.

It was found by the First Court that the Kanatam lands and
gardens in various villages to a total valuc of Rupces 58,500, of’
which a gzudcn valued at Rupees 300 is in the plaintifi’s
possession, and also the “forts, houses, graunaries, stables, &ec.,
valued ab Rupees 1,23,500, form part of the zamindéri, and were,
therefore, indivisible under the first issue, and no appeal was
preferred against that tnding,

Their Lordships will, therefore, further humbly advise Hor
Majesty that the said Kamatam lands and gardens, forts, houses,
granaries, stables, &e., above mentioned, he declared to be part
of the zaminddri above mentioneds and that the apprellant is
entitled to recover one-sixth part or share thereof, with the
exception of the said garden valued at Rupees 300 in the
plaintifi’s possession,

Their Lordships will further recommend to Her Majesty that
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the amount of mesne profits from the date of dispossession of the
share of the property: ordered to be recovered to the date of
restoration thereof be assessed in execution.

Tlie costs of this appeal must be paid out of the estate of
Rajah Narayya Appa Rau, deceased, the original defendant
and respondent.

Sclicitors for Appellant: Messts. Frank, Richardson and
Sadler.

Solicitor for Respondents: Mr. f. Treasure.

APPELLATE CRIMINAL.

Before Sir Oharles A. Turner, Ki., O.1., and My, Justice
Muttusdms dyydr.

LINGAM RAMANNA Avp Two oTHERS (PRISONERS) APPELLANTS.*
Abetment—Supplying foed.

The supplying of food to a person about to commit a ¢rime is not necessarily an
abgtment of the crime: but if food weye supplied in order that the cnmmal might
go on a journey to the intended scene “of ‘the crime or conceal himself while waif-
ing for aneopportunity to commit the crime, the supplying of food would be in’
order to~fdcilitate thercommission of the crime and might facilitate it.

THIS was a case referred under Section 263 of the Code of
Criminal Procedure by the Sessions Judge of the Godévari
Division,

Upon considering this case, Counsel not appearing on behalf of
the prisoners, the Court (TtRNER,C.J., and MUTTUSAMI AYYAR, J.)
delivered the following

JUDGMENT :—The prisoners Lingam Ramanna, Miriyala Baladu

and Valala Bulleya were charged, firstly, with having, on the

18th November 1879, abetted dacoity which was committed in
consequencg of such abetment; and, secondly, with having on
the same day abetted dacoity which was not committed in conse-
quence of such abetment. The evidence adduced at the trial is
the following : thaton the night of the 18th November the second
and third prisoners were seen proceeding to Marripoliem with
“four ‘bullocks laden with grain, wheat, paddy, and cholam ;‘ that

- * Criminal Appeal§No. 113 of 1880.
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