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APPELLATE CRIMINAL.

Before My, Justice Tanes and Mr. Justice Muttusdmi Ayyar,
THE EMPRESS ». KHOGAYT (Frrsr Prisonmr) APPRLLANT.¥

Tirdian Penal Code, Seetion 300—Drovocation necessary—LBvidence as to the condi-
tion of mind of the offruder, admissible.

The provoeation contemplated Ty Section 300 of the Indian Penal Code should he
of a character to deprive the offender of his self-confrol. In determining whether
it was so, it is admissible to take into acconnt the condition of mind in which the
offender was at the time of the provocation.

THE appellant (first prisoner) was charged with the mu)del‘ of
one Saradi, and a second aceused (Budi) was charged with abet-
ment of the murder.

The two prisoners were in their field strengthening the bund.
Tataya and another (shepherds) drove their flack of sheep past
the field, Some of the sheep went over the bhund and the
prisoners, annoyed at their hund being damaged, abused and
struck the shepherds. At this time Tataya’s father (the
deceased) and another came np. Deceased caught hold of his
gon, asking why the prisoners were beating him and- abused
them. First prisoner then struck deccased one™hlow on the side
of the licad with a heavy stick that wasin his hands and killed
him.

The Sessions Judge convicted the first prisoncr (appellant) of
maurder, and sentenced him to be transported for life. The
second prisoner was acquitted.

On appeal by the first prisoner, Counsel not appearing for him,
having heard the Government Pleader in support of the
conviction, the High Court (InNEs, J., and MUTTUSAMI AYYAR, J.)
delivered the following

. JUDGMENT.—It was argned by the Government Pleader, who
appeared in support of the conviction, that in determining what
was the provocation which induced the act of the prisoner, all

- that took place before deceased arrived on the seene>must be

left out of account, because there is nothing to show that he had
any part in the trespass and assault and other acrgra.vating

¥ Appeal No. 561 of 1878, agamst the sentence of J. R. Damel. Sessions Judge
of Ganjam, dated 9th September 1878.
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conduct of his'son. Asuming it to be the law that the provo- Tus Exvares
cation which is contemjated by Section 300 must have proceeded Fyopast.
from the person whee death is the subject of the enquiry
either by his own actsir by acts of others which he instigated
or otherwise abetted, nd confining the provocation in this case
therefore to the abusiv language used by the deceased, we still
think that it was grav enough and sudden enough to bring it
within the character othat contemplated by the section.
What is required ishat it should be of a character to deprive
the offender of his slf-control. In determining whether it
“was 50, it is admissile to take into account the condition of
mind in which the offeder was at the time of the provocation.
In the present case thiabusive language used was of the foulest
kind and was addresse to a man already justly enraged by the
conduct of deceased’s sn. In the circumstances we think the
provocation was suflicint to deprive him of his self-control, and
shall set aside the conwtion of murder and substitute a convie-
tion of culpable homicie not amounting to murder, and sentence
prisoner to seven yearsrigorous imprisonment.

APELLATE CIVIL.

Before Mr, Justze Kernan and Mr. Justice Forbes.

SUBBRAMANYIAN, >ramnrrer ». GANAPATHI AND ANOTHER, 1879,
. DEFENDANTS.® January 22.

- Buit in District Munsif's Cdl)jd, suit filed in Small Cause Court on same day. Llection.
A suit brought in a Distict Munsif's Court, filed on the same day as.a suit for
the same amount brought @ the same cause of action in the Small Cause Couxt is
not a bar to the maintenans of the Small Cause Suit; but the Plaintiff must eloct
which suit e will proceed iith.
THIS was a case shbed by the J udgé of the Court of Small
Causes at Kumbakénim under Section 617 of Aet X of 1877.
 The®question in tis case was whether a suit brought in a
Distriet Munsif’'s Couwt, filed on the same day as a suit for the

* Case No. 6 of 1879, statd ander Section 617 of Act X of 1877 by the Judge of
the Court of Small Causes af Kimbukénam in Small Cause Suit No. 18 of 1879.
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