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against thie plaintif in point of law. The plaintiff should  1s7s.

. therefore not have been put out of possession at the instance of Jauuary 13.
the defendant in his'suit. But although nothing passed to the Vesxaraxax-
defendant by the sale, yet as the purchase by plaintiff of the g
right and interest of the mortgagor was subject to the mortgage T A%
to the defendant, and as the defendant was not a party to plain-
tift’s mortgage suit, the right of the defendant as mortgagee is not
affected by the sale to the plaintiff. We cannot give effect to
that mortgage in this suit, and must leave the defendant to
assert his rights on foot of it as he may be advised. This secoud
a:ppeal must be dismissed with costs.

Innes, J—The issues were sent to the District Munsif on a
misconception as to the facts, which has since been cleared.

T agree with Mr. Justice Kernan in the result. The defendant
took nothing by his purchase of the rights and interests of the
mortgagors, which had already been sold to plaintiff, and plaintiff
is entitled to be replaced in possession of the land of which
he was wrongly dispossessed by Court process issuing in execu-
tion of defendant’s decree.

I do not wish to offer any copinion wupon the other guestion of
whethey defendant’s mortgage is still on foot and capable of being
enforeed:  Rocant legislation in 10041 d to procedure has con-
tracted the capacity to enforce several remedies by several suits,
and it may be that defendant’s mortgage right, if still existing,
is barred of any further remedy. The second appeal will be

dismissed with costs.
Appeal dismissed.
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quam Sir Ghrulcs A, Turner, Kt., Clief Justice, and
- Justice Innes.

APP%S AMI, Pramvroey, v. AGHIDANDA, Derexpayn# 1879,
Act XV of 1877, Seh. 11, Aot 73—Shorter period of limitation.~—Acs XV of 1877, February 10.
- See. 2g-Act IX of 1871,

The Een'od of limjtation prescribed by Article 73 of tho Sccond Schedule to Act
XV of 1877 is 2 “shorter perivd of Limitation? within the meaning of the last

#* Referred Case No. 22 of 1878, stated undor Section 817, Act X of 1877, by the
District Munsif of Chidambaram.
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lause 6f Scction 2 of that Act than the period prescribed by Article 72 of the Second

Schedule to Act 1X of 1871.
The language of Acts IX of 1871 and XV of 1877 leads to the conclusion that by

each of those enactments the stavting point and period givenin its schedule were
to take the place of those given by the Act which preceded if, in the case of all
suits instituted after the date of the Act coming into force, and that the expiration
of the period, calculated with refevence to the Ach in force at the date at which the
note was exccuted, does not ¥ecessarily affect the remedy.

THIS was a case stated under Section 617, Act X of 1877, by the
District Munsif of Chidambaraim.

The following is taken from the case referred—

“The plaintift sues to recover money lent on a note payable
on demand. The note is dated 4th July 1870. Under the Act
then in force the plaintiff had time to sue till the 4th July 1873.
The Limitation Act of 1871 came into operation on Ist 'April
1873.

The plaintiff did not sue on the agrcement till the 20th
November 1878, and he alleges that he made a demand on the
defendant for payment of this debt on the 10th September 1876,

The question raised is whether the plaintiff’s suit is barred by
the Limitation Act of 1877.

It is now settled that the plaintiff could have enforced his
claim under the Act of 1871 within three years rom the dzte of
demand, although under the earlier Act of 1859 he was compelled
t0 sue within three years from the date of the bond. The effect of
the provision of the Act of 1871, thus interpreted, was to extend
the period within which the plaintiff had to suc from three years
from the date of the note to an indefinite time, though the
number of years prescribed be the same in both Acts,

The time thus extended by the Act of 1871 has been curtml(,d
by the present Act, because the starting point has been altered
by requiring the plaintiff to bring his action within three years
from the date of the note.

Is the curtailment thus arising a shortening of thc period

within the meaning of the proviso contained in the Srd para-
graph of Section 2 of the present. Act? The expression ©the
period of Limitation prescribed’ does not, I think, refer mevely
to the nmumber of years but includes cases whore the time is
actually shortened by the adoption of a different mode of calcu.-
lating the period also,”
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The Munsif, doubting if his construction was correct, roferred 1879,
the case. February 10.

Parthasdradhi fﬁ/yang(w and Kistnasimi Chetti for the Aveasia
plaintiff. :

R. Balaji Réu for the defendant,

The Cowrt (Tuaner, C. J., and Isxpgs, J.) delivered the
following '

JUDGMENT ;—~The question is whether the suit is baired by
the law of limitation. To determine this, it is necessary, first, to
lookat Act XV of 1877, the Act in force at the date at which the
suit was instiluted (29th November 1878). Section 4 of this
enactment provides that “ subject to the provisions contained in
Sections 5 to 25 inclusive,” which need not be considerved here,
“every suibt instituted, appeal presented,and application made
after the period of limitation preseribed therefor by the second
schedule hereto annexed, shall be dismissed.”

This refers us to the second schedule for the determination of
the period of limitation in regard to all suits instituted after the
Act is in force. The note is payable on demand, and Article 73
of the second schedule preseribes three years from the date of a
note so«payable.

If was exechted on the 4th July 1870, and, therefore, the
period would have expired on the 4th July 1873, and this suit
is barred unless the vemedy is saved by some other provisions
of the Act.

Section 2 says “any othersuit”’ (4.e., any suit other than those
of the kind provided for in Article 146 of the second schedule)
“ for which the period of limitation preseribed by this Act is
shorter than the period of limitation prescribed by the said
Indian Limitation Act, 1871, may be brought within two years
next after the said first day of October 1877, unless where the
period ppeseribed for such suit by the same Act shall have
expired bgfore the completion of the said two years.” ‘

Now, the period allowed by the Act of 1871 is also three years,
but the point from which the period was calculated was in the
Act of 1871 the date of demand, while in that of 1877 the old
rule was reverted to of making the date of the cause of action
the starting point ; such date in notes payable on demand being
the date of the debt, not the date at which demand may be
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made  The Act of 1871 was thus more favorable to creditors
than the new Act, as the starting point of the limitation period
might be postponed indefinitely, and in the present case the
demand having been made on the 10th September 1876, if the
Act of 1871 were still in force, a suit might be instituted at any
date within 10th September 1879.

It is obvious that the provisions of Section 2 of the present
Act wers intended to prevent the sudden extinetion of rights of
action which had arisen under the more favorable provisions of
the Act of 1871, and the “shorter period ’” mentioned, when
applied to the present and like cases, must, thercfore, be taken to
mean not merely the period of so many years or months allowed
by the schedule, but also the point at which that period, accord-
ing to the provisions of the schedule of the old Act, would
terminate, and within which, therefore, a suit might have been
instituted under it had it remained in force.

In this view the period allowed by the Act of 1877 is clearly
shorter than that of the old Act, and the suit is within the
indulgence of Section 2 of the Act of 1877.

Then Section 2 gives two years after the 1st October 1877 or
as much of two years as is required to make up three years
from the starting point.

This would admit of the suit being instituted at any date
within the 10th September 1879, so that it is clearly in time.

If the starting point for the period of limitation and the period
itself must necessarily be determined by the cnactment in force
at the date of the execution of the instrument, the note in ques-
tion would he barred under the provisions of Act XIV of 1859
and not saved by the provisions of Act XV of 1877, but the
language of Acts IX of 1871 and XV of 1877 leads to the conclu-
sion that by each of these enactments the starting point and
period given in its schedule were to take the place of those given
by the Act which preceded it, in the case of all suity instituted
after the date of the Act coming into force, and that the expira-
tion of the period, calculated with reference to the Act~in force
at the date at which the note was executed, does not necesgarily
affect the vemedy. Our opinion is that the note is not barred,




