
PEIYY COUNCIL.
P. c . *  KEISHNAMA a n d  o t h e r s  ( P l j l h t t i f f s )  v . ERISHNASAMI

M a r S s  OTHERS (DEriSW DANTS).

[On aj)peal from the High Court of Judicature at Madras.]
Cause of aetio-n—Money interest—Pej-formanee of relUjioits services.

A claim to certain pecuniaiy benefits and iDajTnents in Icind which a plaintiff 
alleges himself to l)e entitled to receive from the defendants in rospect of the per­
formance of certain religious services, is a claim which the Courts of JuBtico are 
bound to entertain; and if, in order to determine tho plaintiff’s right to such heueiita, 
it becomes necessary to determine incidentally the right to perfornl the services, the 
Com’ts must try and ninst decide that right.

This was an appeal brought under special leave frorri Her 
Majesty in Council  ̂against a decretal order of the High Court 
of Judicature at Madras, dated the 16tli February 1877, con­
firming an order of the District Judge of Chingieput of the 21st 
December 1876, whereby he rejected a plaint filed by the present 
appellants in a suit brought by them, on the ground that it 
disclosed no cause of action.

Mr, J, D. Mayne for the appellants, contended’that the plaint 
disclosed a sufficient cause of action, and that the Courts below 
were wrong in rejecting it. He referred to one previous litiga-, 
t\on between parties substantially the same, in the ':)ase  ̂of 
Narasimma Chary dr v. Sri Kristna Tata Chdrydr, (1) in which 
a similar suit was entertained. The same view had been taken 
in the case of AreJiaJccm ' Srinivasa Bilishatuhi v. Udayariin 
AnantJia Oharlu, (2) although in that ease it was held that the 
claim made by the plaintiff was res judicata. See also Kamudami 
v. 8adagof>a Sdmi (3) in which Chiima Vmmmji v. Tegami GhetH 
(4<) was distinguished. The present case differed from that of 
Striman Sadagoj>a v. Kristna Tata Ghanjar (5) in so far as the 
plaintiff in that case was not officially connected with the temple 
in respect of which his claim was brought. In the Bombay eases', 
Shanhwa bin Marahasapa v. Emma Inv. Bhimn (6) and Sangapa 
bin BasUngaim v, Gangajia hin Nirajapa, (7) the cljTinis were

*  P r e s e n t Sir James W . O o ly x lg , S ir ]\ro>"rAGx:E E . Bmxth, and 8 ir  J J ob ert
r .  COLIIES.

(1) 6 Mad. H. C. Rep., 4i9. (4) I. L. 1 Mad.^lSS.
(2) 4 Mad. H. 0. Rep., 349. (5) 1 Mad II. 0. Hep., 301.
(8) I. L. E., 1 Mad., 366. (6) I. L. E., 2 Bom ., 470.

(7) I. L, 2 Bom., 476,

62 THE INDIAN LAW REPORTS. [VOL. II.



rejected hs brouglit to vindicate tlie plaintiff’s right to ’a mere ]̂87g_ 
dignity unconnected witli any fees, profits or emoluments. ---------------°  ■» . / S I  EaiSHNAMA

The respondents did not appear. v.

The material passages of the plaint and the order passed, by 
the High Court will be found set forth in their Lordships’ 
judgment which was delivered by

Sir R o b e r t  C o l l i e r ,;— This is an appeal from a judgment of 
the High Court of Judicature at Madras, rejecting a plaint under 
the 32nd section of the Code of Civil Procedure, as containing no 
cause of action—a proceeding equivalent to what in this country 
would be called judgment on demurrer. The only question 
before their Lordships is whether or not the plaint discloses any 
cause of action. Of course we have nothing to do with the 
question whether the cause of action, if any is stated, be well 
founded, or what may be the merits of the case. The declaration 
is by a large number of persons belonging to the Tenhalai sect, 
against other persons belonging to the Vadahalai sect. The 
substance of the plaint, which undoubtedly is not very clear, 
may be thus stated: It begins by declaring that the plaintiffs 
have the exclusive right to the Adhyapaka mirass of reciting 
certain religious texts, hymns, or chants in a certain pagoda and 
its'dependenci^s, and deny the right of the defendants to recite 
them. Then comes an allegation which appears important: " The 
plaintiffs and the Brahmins of the plaintiffs’ Tenhalai sect have 
been/or a long time past and up to this day discharging all the 
duties appertaining to the said AdhyapaJca mirass right, and 
enjo^dng the incomes of the Adhyapaham, save those mentioned 
in Schedules B and 0.” The plaint goes on to allege that the 
defendants, holding the oifice of Dharmakartas of the pagoda, in 
combination with other persons in rivalry with the plaintiffs, 
recited the Vadahalai invocations, chants, and other religious 
prayers, the exclusive right to recite which was incident to the 
plaintiffs’ Adhyapaha mirass; that thereupon a complaint was 
preferred to the Magistrate and a report made, and for a time 
the defendants ceased to rê jzte the chant and prayers in question, 
but "that the^ again wrongfully recited them, and injured the 
exclusive right of the plaintiffs and others to recite them; but 
there is no allegation that the plaintiffs did not themselves 
perform or weit) prevented from performing these rites. On
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1879. the cofitrary, the allegation is that they did perforin them.
KrxshnamI  Section 6 goes on to say, ‘ ‘ The defendants having withheld

V- . the payment to the plaintiffs of some of the several incomes of 
the AdJiyapaha mirass due to the plaintiffs in the said Devardja 
Swami s Pagoda, as well as in all the Sannidhis attciched to it, 
the plaintiffs instituted Suit No. 66 of 1865, on the file of the 
District Munsifs Court of Gonjevemm, against the defendants, 
and this litigation went up as far as the High Conr!:, and conti­
nued until March 1873, when a decision was passed in favor of 
the plaintiffs.” The plaint further alleges (and this is the present 
cause of action), The defendants have withheld the payment" 
to the plaintifls and the others of the Tenl'xdai neat of the amount 
of income mentioned in Schedule 0 for the six years from the 
date of the said Suit No. 66 up to this day, to which the plaintiffs 
and the others of the Tenhalai sect are entitled, as also of the 
incomes which are mentioned in Schedule B, and which were 
being enjoyed by the plaintiffs and the others of the Teuladtal 
sect from the date of the said Suit No. 66, until the final dccrcc 
was passed hy the High Court, save such as arc now being 
enjoyed. They have also withheld from the plaintiffs, and the 
others of the Tenhalai sect, the honors mentioned in >ScheduIe A 
from April 1S73.” There follows a prayer that GouH \vill 
pass a decree directing the defendants and others to abstain from 
reciting, and establishing the exclusive right of the plaintiffs, and 
also seeking to recover the value of various items stated ip. the 
schedules. Schedule C, which is to bo found at the end of the 
schedule attached to the plaint,, is in those terms : “  Amount due 
for six years from October 1870 up to the current montli at the 
annual rate of Eupees 57-5-9, as mentioned in the decree in the 
Original Suit No. 66 of 1865 on the file of the District Munsifs 
Court of Conieveram  ̂ Rupees 344-2-6. ” On rofcrenco to the 
record, this suit appears to have been, brought by substantially 
the same plaintiffs (with some changes) against substantially the 
same defendants. The Munsif before whom the case was 

"originally tried, affirmed the claim of the plaintiffs to the JMya- 
;pa]ia mimss  ̂and decreed that the sum of Rupees 57- -̂9  ̂as wages 
for the duty performed, should be paid to them by the defendants, 
these ''wages” being in fact the money-value placed by the Court 
on certain payments in kind chiefly in the shape of food.
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On appeal this decision of tlie Mnnslf was reversed Joy tlie iQ'79,
District J udge, being the fii’.st Courfe of appeal, on the ground 
that no suit would lie in respect of the matter complained of. «•
ilis decision was reversed by the High Court of Madras, who 
remanded the case, observing, The claim is for a specific 
pecuniary benefit to which plaintiffs declare themselves entitled 
on condition of reciting certain hymns. There can exist 110 doubt 
that the right to such benefits is a question which the Courts arc 
bound to entertain  ̂ and cannot cease to be such a questionj 
because claimed on account of some service connected with 
‘religion. If to determine the right to such pecuniary benefit it 
becomes necessary to determine incidentally the right to perform 
certain religions services  ̂ we know of no principal which would 
exonerate the Court from considering and deciding the point.” (1 )
In pursuance of this judgment, which appears to their Lordships 
to be perfectly correct  ̂ the cause was again tried by the Court of 
first appeal which somewhat increased the amount that the 
Mimsif had given. The High Court upon farther appeal affirmed 
the judgment of the Mansif, re-establishing the amount by way 
of annual payment at Rupees 57-5-0, It therefore appears that 
the plaintiffs in the present suit_, having recovered in the former 
snit uj) to thQjdate of the commencement of that suit the sum of 
Rupees 57 for certain services performed,, are now seeking to 
recover the amouiit of wages that have accrued due to them for 
six years since the date of that suit at the same annual amount 
in respect of the same services which they allege themselves to 
have continued to perform,' their performance not having been 
prevented, although possibly to a certain extent interfered with 
by the defendants. So much with respect to Schedule C.

Schedule B relates to another class of payments, as they are 
described in the schedule, in kind ; that is, in the sbapo of rice 
and other food which are described as due to the plaintiffs. The 
first it^n in the schedule is to this effect: One Poll (circular
cake ma^e of wheat flour, Bengal gram, sugar, and ghee) due to 
Adh^Qjimham at the close of the Tiruppavai j"’ most of the 
otRcr items^re of the same character. Their Lordships do not 
understand these articles as consisting of mere presents made by 
the devout, but as certain payments in kind of the same nature.

Bee  ̂Mad, H. G* B/op-, at p. . 451.
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1879. as til OS'S comprised in Schedule C, which are now claim cH hy the
~Kkxshxa5u plaintiffs from the Dharmakarfcas of the tpmple, which the

. defendants are, in respect of services performed. At the close^Krishnasajii. ’  ̂ ^ , , . , , , '
however, of this schedule their Lordships observe a statement ot
an approximate sum claimed for ])roseuts made annually to the
Adhyapa/cas by the adjoining villagers for the TanhcUai people.
It may be that no action will lie for the recovery of this last item
or in respect of the honors mentioned in Schedule A, and alleged
to have been withheld from the plaintilfs ; but that circuoi-
stance would not justify the rejection of the whole plaint, if it
discloses a good cause of action in respect of Schedule 0 and tlie
greater part of Schedule B.

The judgment of the High Court, now appealed against, 
which rejects this plaint, is in these terms: “ We think the plaint 
was propei-ly rejected^under the 32nd section of the Code of Civil 
Procedure. I'he allegations respecting the ‘ Mirass of reciting 
prayers,’ and the exclusive right of recital in a stated form and 
order, which the plamtitts ask the Court to establish and to 
protect from infringement by the defendants, do not disclose a 
cause of action; nor in our judgment does that portion of the 
plaint which alleges the withholding payment of certain s]](3cjfied 
sums which are described as the value of the incorses mentioned 
in Schedules B and C.’ A reference to the schedules discloses 
nothing more thaii a list of cakes and offerings to which a money 
value is assigned. Reading the plaint and schedules toge :̂hcr 
they express no more than this, that presents and ofterings 
usually given have been withheld, If, as now alleged, the 
plaintiffs intended to claim emoluments or legal duos of right 
receivable by them for services rendered, it is sufficient to say 
they have failed to do this.”

Their Lordships are unable to concur in this judgment. For 
the reasons which have been stated they take a different view of 
the plaint and of the schedules which have been referrocj tc). It 
appears to them that the schedules are more than a mere list 
of cakes and offerings to which a money value is assignod  ̂ 4hat 
they disclose a claim, whether well founded or ill foitfldcd, as of 
right to certain dues for services performed, Schedule 0 to an 
annual payment for wages which has been assessed in the previ­
ous suit, and adjudicated upon as due to them. Schedule B to
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certain other payments in kind, presumably capable of a'^noney 1879. 
value, which had been made to them tip to the judgment in the 

kformer suit, but which had been since withheld, ,
IvRISHNASAMI.

This being so, the action falls within the principle of the judg­
ment by .which the former suit ( 1 ) was remanded, and of other 
cagies to which their Lordships’ attention has been called. They 

^are therefore of opinion that the judgment should be rever,sed, and 
the case remanded for the pui'pose of trial, and that the appel­
lant is entitled to the costs of this appeal; and they will humbly 
advise Her Majesty to this effect.

Appellants’ Agents ; Messrs. Burton, Yeates anti IlarL
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PEIYY COOTCIL.
RAMA8AMI (Defen-dai^t) v .  The COLLECTOR or MADURA p. c *

1879AS Ageitt of the Cotirt of Wauds oisr beiiali' of BHASKA- 7 s. 
RASAMI, A MiNOB (Plaintiff). --------------

[On appeal from the High Court of Judicature at Madi’as.]
Mer/istration—Taita—Section 2, Act X X  o f 18GG—^octlows 3, 8, 9 mid 11, Jfr/divs

Ai-t Y I I I o f i m 5 .* %
The Tfi?ittd3 ancftmichalkas mentioned in Section 3, Madras Act VIII of 1865, 

must be tinderfstood to embraee those wi’itten agTcomonts only wlueh are mutually 
interchanged by “a landlord and those of lii.s tenants who are ac'tually engaged in 
the cnltivution o£ the lands to which they rolatej aince the remedies which the Act 
l̂ rovidoa in Sections 8 and 9, can only he made available whore the relation of 
landlord and tenant, or a holding of somo sort, already exists upon smh a basis 
that the landlord or the tentint, as the ease may be, can come into CJoiu’t and claim 
to have a writing granted to him.

- Scmhle, if a lease granted by a zamindir to  an intermediate holder could be 
. considered a pattii within the meaning of Section 3 of the Madwis Act YIII of 
186.'), it would, under the proviso to Section 11 of that Act, be liable to be set aside 
by the successor of the grantor if granted at a lower rate than that gnnerally 
payable on such lands, and not for the purposses mentioned in the said proviso.

T h is  was an appeal from a decree of the High Court of Madras, 
dated the 5th January 1877, which affirmed the judgment and 
decree of the District Judgg of Madura, dated the 80th May 1876,  ̂
iriafle in fa v ^ r  of the respondent.

* Prmnt .•—Sir J ambs "W. Ooxtile, Sir B aenes P eacock, Sir M ontagitj: E. Smith, 
and Sir Eobem P. CoiiitEu.

(1) 6 Mad. 0. Eep., 449 at p. 4SI.


