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178, the machinery prescribed for imposing the fax did nob exist w hen
TRimera it was imposed, and it was held that the suit would lic as there
Loy, VAS 10 /g gally sanctioned tax. 'The matter of fact 1in dispute in
" {his suib is mo part of that machinery, and in the case of erros
in rvespect to it, the only remedy the plaintiff has is the appeal

allowed by Section 85. ’
1 he either fails to prefer the appeal or if the appeal preferred
by him is disallowed by the Commissioners, Section &85 1s o bar to

a suit to contest the assessment.

APPELLATE CRIMINAL.

. Before Mr. Justice Tnnes (Officiating C. J.) and Mr. Justice
October 25, Muttusdmi dyyar.,

Iy tug marree or AUROKIAM, Preririovgr.®
Aet X of 1872, See, 207—High Court—Revision.

In the course of a soviong riol one 8. was killed by a shot from a gun. The
first prisoner and others wore charged with murdor.  The Sossions g wige brdieving
thestatement of the first prisoncr and his witnesses that ho had fived in self-dofence,
acquitted him of the charge. Tpon a petilion presented by the widow of the
deceased praying the Court to excrcise their powars of revision,

Held, 1st, that under the provisions of Section 297 of the Criminal Procedurs
Code the High Cowrt may cxereise its powers of revision upon information in
whatever way received :

2ndly, that it was not intended by the legislature that the powers given by Clanse
1 of Section 287 should be exercised only in the particular instances of crror and in
the particular manner given in the suceceding clauses, which are mercly intended
to show the particwlur course which may e taken in those particilar inslances
of error:

Srdly, that it is not a ground for vevision by the Migh Court that all the evidenes
for the prosecution which might have beon brought hefore the Session Judge has

not been brought before him. s

o 4thly, that the words ¢ material orror?® in thub section cannot be held to includs
crror in the approciation of evidence : -

# Cviminal Potition No. 463 of 1878 prosented under Seclion 297 of tho Criminal
Procedure Code against the finding and sentences of the Bossion Coumrt of South

Fanjore in Case No. 91 of the Calenday for 1878,
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5ihty, thiat undor the Ist clanse of Seetion 207 the Migh Court cannot sot aside

findings of fact exccpt in case.of an appeal from a conviction,
Tris was a pehtmn presented under Section 297 of the Criminal
Procedure Code (Act X of 1872) praying the High Court to revise
the finding and sentence of the Clourt of Session of South Tanjore
in Case No. 91 of the calendar for 1878,

Myr. Wedderbuya for the Petitioner.

The Goreriiment Pleader (Mr. Hendley) in support of the cons
viction,

The Cowrt delivered the following judgments :—

Inxes, CJ. (Offy.)—In the cowmse of a sevious viot, one
Sinnapayel was killed by a shot from a gun. First prisoner and
others were charged with murder among other charges. The
Ression Judge aequitted upon the charge of murder. The evidence
was conflicting, but there was considerable evidence to the effect
that first prisoner, while in the open street, being moved thereto
by second prisoner, had deliberately fired at the man and shot him
down, The other evidence was to the effect that the gun hed
been fired off from within second prisoner’s house. Fivst prisoner
had, before the Magistrate, at first denied having fived off a
gun at all; afterwards he admitted having done so, but said
the shlot wasefived in self-defence after the paty to which he
belonged had taken shelter in the second prisoner’s house and
when the other party threatened to five the house, from which if
they carried out their threat he apprehiended he should not he
able to escape. The Judge Lelieved. the statement of the prisoner
and acquitted him. This petition is now presented by the widow
of the deceased who asks the Cowrt to call for the record and pass
such order in the case as may appear right; in other words, to
exercise our powers of revision.

It seems very obvions from the language of Section 297 of the
Criminal Procedure Code that the High Couwrt may exercise its
powers. of revision upoen information in whatever way received, and
consequently upon the petition, as in the present case, of & private
Parson occupying the position of a complainant in the case in
\‘Shlth revision is sought, and I am not awaze of any case in W hich
“a dovht ‘upon this point, which seems to have heen lately discussed
by the Allahabad High Court (1) hasever been raised here. .

(1) See Inthe matter of Hardeo, LLR., 1 All., 139,
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The viore material question is whether, in the particular cireum-
stances, there is any ground for interference, and if so0, whether
we have the power to interfere by way of revision.

Looking to the reasons given by the committing Magistrate for
committing on the charge of murder, it would appear that from
the situation and natnre of the screen through which prisoner said
he had fired, he was pursuaded that fivst prisoner’s account of what
accurred was absolutely false, hut there does not appear to have
been any evidence before the Sessions Court as to the matters
which thus influenced the committing Magistrate.

T agree with the opinion of Oldfield, J., in the Allahabad case
referred tfo, that it was not intended by the legislature that the
powers given by clause 1 of Section 297 should be exercised only
in the particular instances of error and in the partiendar manner
given in the succeeding clauses, which are merely intended to show
the particular course which may be taken in those particular
instances of error. ;

In the present case, therefore, (the other clauses not applying)
we may look at clanse 1 and act upon it if there has been any
such material exvor in the proceeding as would properly call for the
exercise of our powers of revision.

T have noticed that the committing Magistrate leas referred fo
cevtain cireumstances connected with the house which in his
opinion showed the fixst prisoner’s story to be false. These
circwinstances were not i evidence before the Sessions Comrt.  Can
it be said that the omission (if it is one) is a material ervor in the
judicial proceeding ?

It was unquestionably in the discretion of the prosecution to
tender in evidence all that it considered material, and the Court
cannot be said to have proceeded erroneously in mnot taking
evidence upon what probably was not within the knowledge of the
Cowt, and as to which if the evidence actnally existed the proseci-
tion exercised its discretion by withholding it.

, 1t Ifelt authorized in prononncing an opinion upon the facts
after an acquittal, I should be inclined,eperhaps, to doubt whetjer
the Sessions Judge had vightly appreciated the evidemce as to” {he
civoumnstances attending the death of Sinnapayel. It may be that
the prisoners 1 to 13 took refuge in second prisoner’s house after
and in consequence of the fury of the other faction ab the fatal shot,
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But the Judge weighing the evidence has believed the first Trisoner
and those witnesses who support his story, and dishelieved those
who say that he -deliberately shot at the man. I do not think
that material ervor can be intended to include ervor in the appre-
ciation of evidence. Section 297 is an expansion of Sections 404
and 405 of the old Code, and it was held by the Madras High
Court in 1869 (1) that, when there is evidencs to be considered
and weighed by the Court which is called upon to determine
whether a person charged with an offence is guilty or not guilty,
an error as fo the probative force and effect of the evidence is ane

" of fact and not open to correction except upon appeal in the case of
a conviction.

I have no doubt that this view is equally applicable to the first
clause of Section 297, and that we have not under it the power to
set aside findings of fact and substitute our own view of what those
findings should have been except in case of an appeal from a
conviction.

It would not be competent to us therefore to say that the first and
second prisoners ought to have been convicted of murder and
to substitute a finding to that effect.

«Then it was urged upon us that at all events the law was wrongly
apphed to the facts found, and that the prisoner ought, upon the
findings, to have been convicted of culpable homicide not amount-
ing to murder. If thelaw was wrongly applied to the facts, this
undoubtedly would constitute such error in law as would call for
the exercise of our powers of revision. If the Judge, for instance,
had found that the prisoner had deliberately and intentionally and
without any excuse killed the man and had upon that finding
acquitted him, it would be open to the High Cowt to substitute a
conviction and sentence. Butwhat are the facts found here—a furions
mob attacking the house—a state of cirewmstances which might
1‘easona'bly raise an apprehension in. the minds of those within of
death or'grievous hurt. The right of private defence would then
extond to the causing of death, and this none the less that to the
uTiter ‘judgments of 1 ose not concerned in the riot it might
_appear tha’t the aet of firing a single shot W hﬂe ahnost certain to be

" (1) Sce s MLI.C. Reps., App. X,
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followed"by fatal effects might prove altogether ineffective for the
purposes of defence. .
T would, thevefore, refuse in the present case to exercisc ogr
powers of revision.
Morrusayt A'vvar, J—1 coneur,
Petition rejected.

APPELLATE CIVIL.

Before Mr. Justice Innes, (Oficiating Cliof Justice) and
Alr. Justice Forbes.

SRINIVASA (Praviter) Arezniaxt o. EMPERUMANAR axp

2 ormers (Derrypaxrs) Resrowpenrs®

Aot TIIT of 18G5 (Madras)—Distraint—~Cese of detion.

The defendants, the laudlords, distrained certain produce, the property of plaintif,
their lessee, in view to selling it for alleged claims for rent. The Sub-Collector
finding that the formalitios vequired by the Acthad not been obscrved, removed
the attachment and divceted the vestoration of the property. The defondants
having refnsed to restors the praperty the plaintiff brought this suit under Madreas
Act VIIT of 1865 1o recover the value of the produce.  Zvld that such \?go’ngfﬂl
withholding of the property being an act in direct disregard and defiance of the
Act, did not constitute a cause of action trinble by a swnmary snit under that Act,

TuIs was & Second Appe‘\l. against the Decrce of the Distpict
Judge of Tanjore in Appeal Suit No. 37 of 1878.

V. Bldshyam A'yyangdr and 8. Gopala Charri for thc
Appellants.

Mr. Handley vor all the Respondents.

R. Baldji Rdu for 1st and 2nd Respondents.

The Court (Ixxgs, Offg., C.J.;and Fornng, J.) delivered the
following

JupeuenT :—The facts are these. The defendants, tlle land-
lords, distrained certain produce, the property of plaintiff, their
lessce, in view to selling it in satisfaction of alleged claims Lo
rent. The Sub-Collector finding that the formalitice mqnirea'by

¥ Becond Appenl No. 440 of 1878 against the deeree of A. C. Bumell, Distuict
Judge of Tanjore, dated 27th March 1878, roversing tho decree of the Sub-Collector
of Negapatam, dated 12th December 1877,



