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APPELLATE CIVIL.
Before Mr. Justice Innes and My. Justice Busteed.

VEDAVALLL (Prammrr) Apesniast v, NARAYANA
(DerenparT) RESPONDENT.*
Widow—Administration—Burthen of proof.

Suit bebween a widow claiming administretion fo the estate and effects of her
deceased husband as his only logal personal ropresentative, and a caveabor claiming
the whole family property as an undivided second cousin of the deceased and sole
gurviving memher of the family. The widow asserted a division and that the
whole property of the deceased had been self-acquired by his father. The court of
first instance found against division and against self-acquisition, laying the burthen
of proof of each question entirely on the party asserting the facts. On appeal it
was contended for the Appellant (the plaintiff) that the orus on plaintift was
sufficiently discharged when it was shown that the two branches of the family
were trading separately, and that certain items of property were acquiredin the
names of members of the branch of the family to which plaintiff's husband belonged ;
that thon it Tosted with the other side to show that there were joint funds from
which the purchases could have been made.

Held, in accordance with the view of the Judicial Committee of the Privy
Council in Dhurin Das Pandey v. Mussumat Soondri Dibiak (1) and the observations
of Couch, C.J., in Faruck ChunderTotadar v. Joodhestcer Chunder Koondoo (2) that
such » contentipn could not be maintained.

Ta1s was an appeal from the decree of Mr. Justice Kindersley,
made in Original Testamentary Suit No. 7 of 1876.

» K. Perumél Chetty died at Madras on the 24th July 1876
intestate and without issue, and his widow K. Védavalli Ammé4l
claiming to be the only legal personal representative of the deceased,
presented a petition to the High Court on the 29th July 1876,
praying that letters of administration might he granted to her.
On the 7th August 1876 K. Nérdyana Chetti lodged a caveat and
filed an affidavit claiming the whole family ploperty as an undivided
second cousin of the deceased and sole surviving member of the
fa.mﬁy In her answering affidavit the widow asserted that the
father of the deceased and the father of the caveator were divided

mm interest, and that the jvhole of the property left by her deceased

kA ppeal No. & of 1877, against the decvee of Mr, Justice Kindersloy, dated

léth January 1877.
(1) 3Moo, T.A., 220; 5WRPO,39
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1877, husband was the self-acquisition of his father. The followiﬁg

Vipavans: issues were framed i—
¥,

NARLYANAS 1. Whether the caveator was, at the deatl of K.Perumil
Chetti deceased, an wndivided member of the family of.
the said deceased and of the caveator? Ifso

9. Whether the property left by the deceased was part ‘of the
property of the undivided family of the deceased and of
the caveator ?

3. Whether the plaintiff is entitled to administration to the
estate of the deceased ? -

The suit came on for final disposal before Mr. Justice Kindersley,
who found for the caveator on all the issues. In the course of his
judgment he made the following remarks:—¢I will first deal
with the question whether the petitioner’s late husband, Perumél,
was divided in intevest from the caveator. The onus of proving.
division is of course on the petitioner, who assertsit. ... . Tor all
these remsons it appears to me that no separation of intevest has
been made out.

The next question for determination is whether the property in
question was acquired by the father of the deceased without the
assistance of ancestral funds. And here again it is for the party
affirming this proposition to prove it. Looking at allthe cirecum-
stances of the case, I do not think that the petitioner has proved that
the property was acquired by the father of the deceased without
the aid of ancestral funds.” “The petitioner therefore is entitled
only to maintenance, and is therefore not entitled to administra-
tion.  Her petition must therefore be dismissed with costs,”

The plaintiff appealed on the following grounds :—

1. That the First Court ought under the circumstances to
have found in favor of a division, and that the defend-
aut ab the death of I. Perumél Chetti deceased, was a
divided member of the family of the deceased and the
defendant.

2. That the First Court ought to have found that the propexty
left by the deceased was no paxt of the property of the
undivided family of the deceased and the defénGant.

3. That the plaintiff was entitled to aclmlmﬂﬁla.tion to the
estate of the decensed.
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My. Miller, Mx. Johnstone, and Mr. Handley for the Appellant,
The Advocate-General (Mr. O Sullivan) for the Respondent.
"The judgment of the Court was delivered by

Inxgps, J—I think this appeal should be dismissed. It was
scarcely contended that there was not abundant evidence to show
that the family of the caveator and of deceased Perumdl was a
joint Hindu family, although for some years Dévardjulu, in
Perumdal’s branch, and Rungashdyi, in that of the caveator, had
traded separately.

There was credible evidence of their living and messing together,
of their performing their ceremonies in common, of their celebrat-
ing marriages together, of their jointly émstituting suits, and of
Pernmél undertaking to pay certain debts of Rungashdyi and of
the caveator. Letters also showed that Peruma4l defended himgelf
in 1874 against charges of extravagance by the caveator.

They also joined in conveyances. ~ As to this our attention was
drawn to the evidence of Nardyanasémi and-his signature in the
dooument (IV) which Perumdl and he jointly executed in 1867.
The ink, with which his name was signed, seems to differ from that
used for Pernmél’s signature, but Nardyanasémi’s name appears
in the~body of the document and there is no ground for doubting
that fie actually joined in the execution of the document. There
are also conveyances to members of the two branches jointly ; a
circumstence which is of greater import than their joining in
exeaou’cing conveyances, as this is sometimes done by members of a
family no longer united, for the better assurance of the purchaser.

The evidence thus satisfactorily showing that the family is joint

and undivided, the plaintiff has no right to administer to her
hushand unless she can prove that some portion of the assets is the

self-acquived property of her husband. There was a purchase by

Perumé4l the elder in 1820, the certificate of which, issued in 1830,
stands ‘strangely enough in the name of the vendor. There was
also another conveyance between 1839 and 1850 in favor of
Dévar&;ulu, son of the elder Perum4l, and one in 1859 in favor of
the younger.Perumdl (Dévarijulu’s son).

"It was contendsd for the appellant (plmntlﬁ’ ) that the onus on
plaintiff: is sufficiently discharged when it is shown that the two
branches were trading separately, and that certain jtems of property
were acquired in the names of members of the branch of the famﬂy
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1877.  towhich plaintif’s hushand belonged; that then it rests with the
Neoivamns other side to show that there were joint fund§ from which the
Ninfoaxs, purchases could have been made.

But this is opposed to the view of the Judicial Committee in
Dhurm Das Pandey v. Mussumat Shama Soondri Dibiak (1), ‘where it
is said: ¢ It is perfectly consistent with the notion of its being
joint property that it was purchased in the name of one member
of the family, and that there are receipts in his name respecting it.”
See also the observations of Couch, C.J., in Taruk Chunder Totadar
v. Joodheshteer Chunder Koondoo (2), in which he refers to the case
last quoted, and to Neelkisto Deb Burmona v. Beerchunder Thakoor
(3) to show that a similar contention to that now made by the
appellant cannot be maintained.

There may be;sufficient on the factsin evidence fo raise a doubt
whether some of the purchases were not effected from self-acquired
funds. But Dévardjulu, as the evidence shows, was the manager
of the joint family after his father’s death, and, therefore, purchases
in his name would not be inconsistent with their having been
made from the joint funds.

The purchase in 1854 in the younger Perumal’s name, dunng'
the lifetime of Dévardjulu his father, is more galculated tp
suggest the use of separate funds for the acquisition of it ; and the
execution, a little more than'three months after this, of a convey-
ance by Reménjulu in the joint names of Rungashayi and
Perumaél the younger, seems to point to a distinetion in the
character of the two several purchases. But there isno evidence to
show that any of the acquisitions in the name of Dévaréjulu or
Perumél alone were made with separate funds, and in the absence
of such evidence they must be presumed to be joint property. I
think, therefore, that plaintiff’s case fails, and that the appeal
should be dismissed with cos‘cs

Appeal dismissed.

(1) 8 Moo. LA, 229 at p. 240 ; ‘5“’RPC 39.
(2) 19 W.R, 178,
{3) 12 Moo. 1.A. 528 12 WR.P.(,, 21.




