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APPELLATE CRIMINAL.

The 11th July, 1881,
P r e s e n t :

M e . J u s t i c e  M u t t u s a m i  A y y a e  a n d  M e . J u s t i c e  T a e e a n t .

Eadara Yirana and others 
against 

The Queen."'

Criminal Trocediire Code, Section i69—Prosecution of witnesses in Civil Suit for forgery 
of document in sjcit— Sanction 7innecessary— “  Party" does not inclvde xoitness.

T h e  s a n c t i o n  r e q u i r e d  b y  S e c t i o n  4 C 9 f  o f  t h e  C r i m i n a l  P r o c e d u r e  C o d e  a s  a  c o n d i t i o n  

p r e c e d e n t  t o  t h e  p r o s e c u t i o n  o f  a  p a r t y  t o  a  c i v i l  s u i t  f o r  f o r g e r y  o f  a  d o c u m e n t  g i v e n  i n  

e v id e n c e  i n  s u c h  s u i t ,  i s  u n n e c e s s a r y  i n  t h e  c a s e  o f  p e r s o n s  n o t  p a r t i e s  t o ,  b u t  w i t n e s s e s  i n ,  

t h e  s u i t  w h o  a r e  c h a r g e d  w i t h  t h e  f o r g e r y  o f  t h e  d o c u m e n t  j o i n t l y  w i t h  a  p a r t y  t o  t h e  s u i t .

In this case the appellants, prisoners 1, 2, 4 and 5, were convicted of 
forging a bond.

The first prisoner bronght a STiit npon this bond in the District Munsif’s 
Court at Ongole. The suit was dismissed by the Munsif and the decision was 
confirmed on appeal by the District Judge, who, on the application of the 
respondent (the prosecutor), gave sanction for the prosecution of the first 
prisoner for forgery.

The second, fourth and fifth prisoners were attesting witnesses of the 
bond, and the fourth and fifth prisoners were also witnesses in the suit.

On appeal to the High Court an objection was taken to the conviction of 
the prisoners 3, 4, 5, on the ground that no sanction had been given by the 
District Court to prosecute them.

Mr. Grant and T. Ravza Rau for the Appellants.
The Acting Go'vernment Pleader (Mr. Powell) for the Grown.
The Court ( M u t t u s a m i  A y y a e  and T a e e a n t , JJ.) delivered the following
Judgment;— There does not appear to have been sufficient reason 

shown us for saying that the conclusion come to by the [4013 Sessions 
Judge and the Assessors upon the evidence is incorrect. The former seems 
to have pointed out and carefully weighed the weak points in the evidence 
for the prosecution. The circumstance of the non-production of the writer 
of the alleged forged document by the first prisoner at the trial of the 
Civil Suit and his general conduct, as also the suspicious appearance of the 
document and the newness of the writing thereof, all corroborate to a certain 
extent the prosecution witnesses, ŵ ho speak to the fact of the first prisoner

A p p e a l  2 2 0  o f  1 8 8 1  a g a i n s t  t h e  s e n t e n c e  p a s s e d  b y  H .  S t .  A .  G o o d r i c h ,  S e s s io n s  J u d g e  

o f  N e l l o r e ,  d a t e d  lO t h  M a r c h  1 8 8 1 .

t [ S e c .  4 6 9  ;— A  c o m p la i n t  o f  a n  o f f e n c e  r e l a t i n g  t o  d o c u m e n t s  d e s c r ib e d  i n  s e c t i o n  f o u r  

h u n d r e d  a n d  s ix t y - t h r e e ,  f o u r  h u n d r e d  a n d  s e v e n t y - o n e ,  f o u r  

P r o s e c u t i o n  f o r  c e r t a i n  h u n d r e d  a n d  s e v e n t y - f i v e  o r  f o u r  h u n d r e d  a n d  s e v e n t y - s i x  o f  

o f f e n c e s  r e l a t i n g  t o  d o c u -  t h e  I n d i a n  P e n a l  C o d e ,  w h e n  t h e  d o c u m e n t  h a s  b e e n  g i v e n  i n  

m e n t s  g i v e n  i n  e v id e n c e .  e v id e n c e  i n  a n y  p r o c e e d in g s  i n  a n y  C i v i l  o r  C r i m i n a l  C o u r t ,  

s h a l l  n o t  b e  e n t e r t a in e d  a g a in s t  a  p a r t y  t o  s u c h  p r o c e e d in g s ,  

e x c e p t  w i t h  t h e  s a n c t i o n  o f  t h e  C o u r t  i n  w h i c h  t h e  d o c u m e n t  w a s  g i v e n  i n  e v id e n c e ,  o r  o f  

s o m e  o t h e r  C o u r t  to w h i c h  s u c h  C o u r t  i s  s u b o r d i n a t e . ]
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having attempted to get them to attest a forged document. The evidence of 
the defence witnesses, which lias been disbelieved by the Judge and Assessors, 
does not seem to us to be of any great weight. Taking the whole of the cir­
cumstances into consideration, we see no reason to interfere with the decision 
of the Sessions Court.

On the point of want of sanction, there was admittedly sanction so far as 
regards the first prisoner. In, the case of the second, he was uot a witness 
in the Civil Suit and no sanction could be required. With regard to the fourth 
and fifth prisoners, they were merely witnesses in the Civil Suit, and we do 
not consider they fall within the meaning of “ parties to the proceeding” 
used in Section 469 of the Criminal Vrocedare Code.

This leaves only the sentences to be considered. The Sessions Judge has 
kept in view the degrees of criminal responsibility attaching to each of the 
prisoners and sentenced them accordingly, and we see no reason to differ from 
the view taken by him.

The appeal is therefore dismissed.
NOTES.

[ I n .  ( 1 9 0 6 )  30  M a d .  2 2 6 ,  i t  w a s  h e ld  t h a t  t h e  d o f e n d a x i t  i n  a  C i v i l  S u i t  o u g h t  n o t  t o  b e  

a l lo w e d  t o  prejudicG t h e  t r i a l  o f  s u c h  s u i t  b y  l a u n c h i n g  a n d  p r o c e e d in g  w i t h  a  c r i m i n a l  

p r o s e c u t io n  o n  t h e  s a m e  f a c t s  a g a in s t  t h e  p l a i n t i f f  a n d  h i s  w i t n e s s e s  and s u c h  p r o c e e d in g s  i f  

l a u n c h e d  w i l l  b e  s t a y e d  b y  t h e  H i g h  C o u r t  i n  t h e  e x e r c is e  o f  i t s  p o w e r s  o f  s u p e r in t e n d e n c e . ]  

[ S e e  a ls o  2 5  M a d .  6 7 1 — 2  W e i r  1 7 3 . ]

APPELLATE- CIVIL.

The 19th Augtist 1881.
P r e s e n t  :

M b . J u s t i c e  I n n e s  a n d  M r . J u s t i c e  T a r r a n t .

Ittuni Panikkar and another.......Appellants
' and

, Irani Nambudripad.......Eespondents.'''

Act X X  of 1863 not applicable to Malabar Devamams.
T h e  D i s t r i c t  C o u r t s  h a v e  n o  p o w e r  t o  a p p o in t  t r u s t e e s  u n d e r  S e c t i o n  5 f  o f  A c t  X X  o f  1 8 6 3  

u p o n  a  v a c a n c y  o c c u r r i n g  i n  t h e  o f f ic e  o f  t r u s t e e ,  u n le s s  p r o p e r t y  h a s  b e e n  a c t u a l l y  t r a n s f e r r e d  

t o  t h e  f o r m e r  t r u s t e e  u n d e r  t h e  p r o v i s io n s  o f  S e c t i o n  4 .

[402 ] The respondent in this appeal presented a petition under Section 51 of 
Act X X  of 1863 to the District Court of South Malaba7', praying that he might

* C .  M .  A p p e a l  N o .  7 1 9  o f  1 8 8 0  a g a in s t  t h e  o r d e r  o f  H .  W ig r a m ,  O f f i c i a t i n g  D i s t r i c t  J u d g e  

o f  S o u t h  M a la b a r ,  d a t e d  2 6 t h  O c t o b e r  1 8 8 0 .

t  [ S e c .  5  ;— W h e n e v e r ,  f r o m  a n y  c a u s e ,  a v a c a n c y  s h a l l  o c c u r  i n  t h e  o f f ic c  o f  a n y  T r u s t e e ,  

M a n a g e r ,  o r  S u p e r in t e n d e n t ,  t o  w h o m  a n y  p r o p e r t y  s h a l l  h a v e  
P r o c e d u r e  i n  c a s e  o f  d i s -  b e e n  t r a n s f e r r e d  u n d e r  t h e  l a s t  p r o c e e d in g  S e c t i o n ,  a n d  a n y  

p u t e  a s  t o  r i g h t  o f  s u c c e s -  d i s p u t e  s h a l l  a r is e  r e s p e c t in g  t h e  r i g h t  o f  s u c c e s s io n  t o  ■ s u c h  

s io n  t o  v a c a t e d  t r u s t e e s h ip  o f f ic e ,  i t  s h a l l  b e  l a w f u l  f o r  a n y  p e r s o n  in t e r e s t e d  i n  t h e  M o s q u e ,  

6 tc .  T e m p le ,  o r  r e l ig i o u s  e s t a b l i s h m e n t ,  t o  w h i c h  s u c h  p r o p e r t y  s h a l l

b e lo n g ,  o r  i n  t h e  p e r f o r m a n c e  o f  t h e  w o r s h ip  o r  o f  t h e  s e r v ic e  

th e r e o f ,  o r  t h e  t r u s t s  r e l a t i n g  t h e r e t o ,  t o  a p p ly  t o  t h e  C i v i l  C o u r t  t o  a p p o in t  a  M a n a g e r  o f  s u c h  

M o s q u e ,  T e m p le ,  o r  o t h e r  r e l ig i o u s  e s t a b l i f s h m e n t ,  a n d  t h e r e u p o n  s u c h  C o u r t  m a y  a p p o in t  

s u c h  r a a n a g e r  t o  a c t  u n t i l  s o m e  o t h e r  p e r s o n  s h a l l  b y  s u i t  h a v e  e s t a b l i s h e d  h i s  r i g h t  o f  

s u c c e s s io n  t o  s u c h  o f f ic e .  T h e  M a n a g e r  s o  a p p o in t e d  b y  t h e  C i v i l  C o u r t  s h a l l  h a v e ,  a n d  

s h a l l  e x e r c is e ,  a l l  t h e  p o w e r s  w h i c h ,  u n d e r  t h i s  o r  a n y  o t h e r  A c t ,  t h e  f o r m e r  T r u . s t e e ,  M a n a g e r ,  

o r  S u p e r in t e n d e n t ,  i n  w h o s e  p la c e  s u c h  M a n a g e r  i s  a p p o in t e d  b y  t h e  C o u r t ,  h a d  o r  c o u ld  

e x e r c is e  i n  r e l a t i o n  t o  s u c h  M o s q u e ,  T e m p le  o r  r e l ig i o u s  e s t a b l i s h m e n t ,  o r  t h e  n r o p e r t v  
b e lo n g in g  t h e r e t o . ]  i  a  , i-

I. L. S. 3'Madi M2 ■ ITTUNI PANIKKAR, &c. v.


