
of 1877 fell due on the 20th February. To ascertain whether it was barred, it is 
necessary to see whether an appHcation to recover it might have been successfiilly 
made between 20th ]?ebruary 1877 and 1st October 1877, the date of the 
Limitation Act of 1877 coming into force. It clearly would have been successful, 
as execution would have been admissible as to that instalment under clause 6, 
article 167 of the second schedule of the Act of 1871.

The provision as to the whole amount being recoverable at once, if default 
is made, does not af!’ect the admissibility of the application for execution, 
because that provision has never been enforced and the obligation to pay by 
instalments is still subsisting.

The application was not therefore barred before Act X V  of 1877 came into 
operation, and the instalment was clearly recoverable under that Act, because 
the period of three years runs from 20th February 1877 and had not expired 
on the date of the application— 17th November 1879.

NOTES.
[ A  s im i l a r  v ie w  w a s  t a k e n  i n  1 4  G a l .  3 5 2 ;  1 5  G a l .  5 0 2 .  S e e  a l s o  (1 8 9 5 )  1 9  M a d .  1 6 2 .  

I n  ‘ S t a r t i n g  o n  L i m i t a t i o n  ’ ( 5 t h  E d n . ,  1 9 1 1 )  i t  i s  r e m a r k e d  w i t h  r e f e r e n c e  t o  t h i s  c a s e  t h a t  

“  i t  d o e s  n o t  c l e a r l y  a p p e a r  f r o m  t h e  r e p o r t  o f  t h i s  c a s e  w h e t h e r  t h e  d e c r e e  m a d e  t h e  w h o le  

a m o v in t  p a y a b le  o t i  d e f a u l t  i n  o n e  i n s t a lm e n t ,  o r  w h e t h e r  i t  o n l y  g a v e  t h e  c r e d i t o r  t l i e  

o p t i o n  o f  e n f o r c in g  t h e  w h o le  a m o u n t ,  b u t  i t  w o u ld  r a t h e r  s e e m  a s  i f  t h e  l a t t e r  w e r e  t h e  

c a s e . ”  (p . 5 3 5 ) .  See a l s o  1 0 0  P . R .  1 9 0 2 . ]
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P r e s e n t :

M r . J u s t i c e  I n n e s  a n d  M e . J u s t i c e  T a e r a n t .

Eagava Chariar..................(Plaintiff) Appellant.

versus

Vedanta Chariar and others................. (Defendants) Eespondents.'"

Civil ProcedurG Code, Sections 185-394— Dism issal o f  suit on fa ilu re to ixiy  
fe e  o f  Commissioner to examine accounts.

T h e  C o d e  o f  C i v i l  P r o c e d u r e  d o e s  n o t  a u t h o r i s e  t h e  d i s m i s s a l  o f  a  s u i t  o n  r e f u s a l  o r  f a i l u r e  

o f  a  p a r t y  bo d e p o s i t  t h e  a m o u n t  o r d e r e d  b y  t h e  C o u r t  a s  r e m u n e r a t i o n  t o  a  C o m m is s i o n e r  

a p p o in t e d  u n d e r  S e c t i o n  3 9 4 f  t o  e x a m in e  a c c o u n t s .

T h e  r e m u n e r a t i o n  o f  a  C o m m i s s i o n e r  a p p o in t e d  b y  t h e  C o u r t  t o  e x a m in e  a c c o u n t s  s h o u ld ,  

a s  a  r u l e ,  b e  a  d e f in i t e  a m o u n t  a n d  n o t  a t  a  m o n t h l y  a l lo w a n c e .

* A p p e a l  N o .  5 o f  1 8 8 1  a g a i n s t  t h e  d e c r e e  o f  J .  H .  N e l s o n ,  D i s t r i c t  J u d g e  o f  S o u t h  A r c o t ,  

d a t e d  2 4 t h  N o v e m b e r  1 8 8 0 .

i- [ S e c .  3 9 4  I n  a n y  s u i t  i n  w h i c h  a n  e x a m in a t i o n  o r  a d j u s t m e n t  o f  a c c o u n t s  i s  n e c e s -

* s a r y ,  t h e  C o u r t  m a y  i s s u e  a  c o m m i s s io n  t o  s u c h  p e r s  o n  a s

C o m m is s i o n  t o  e x a m in e  i t  t h i n k s  f i t  d i r e c t i n g  h i m  t o  m a k e  s u c h  e x a m in a t i o n  o r  

o r  a d j u s t  a c c o u n t s .  a d j u s t m e n t . ]
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The  question raised in this appeal was whether the District Judge was 
warranted by law in dismissing the suit because the plaintiff declined to pay 
250 rupees a month, the sum fixed by the Court as a remuneration for a Com­
missioner (a Treasury Deputy Collector) appointed by the Court to investigate 
the accounbs of a pagoda for ten years past. The plaintiff offered to pay 
Rupees 25 a month to a clerk, but the District Judge considered that only a 
skilled accountant was competent to do the work properly, and dismissed the 
suit as the plaintiff persisted in his refusal to pay the larger sum.

V. Bhashyam Ayyanqar for the Appellant.
S. OopaLachari for Respondents 1 to 6.

The arguments appear in the Judgment of the Court ( I N N E S  and T a r r a n t , JJ.)
Judgment. —We are of opinion that the Code does not authorise the 

dismissal of a suit on refusal or failure of a party to deposit the amount 
ordered by the Court as remuneration to a Commissioner appointed under 
section 394 of the Code to examine accounts.

The only section apparently bearing upon the question is Section 158,'" 
which admits of the Court proceeding to decide the suit on the occasion of a 
default by a party to whom time has been given to perform an act necessary 
to the further progress of the [2 6 0 ]  suit. But even that section, if applicable 
at all, which may be doubtful, to a default of the kind under notice, does not, 
we think, at all events apply to the present case, in which the plaintiff repre­
sented that he was prepared to prove his case independently of the accounts. 
It seems to us, looking at the nature of the case, that it was somewhat prema­
ture to determine that it would be necessary to examine accounts. With 
regard to the first and most important item, for instance, the plaintiff’s allega­
tion is that a sum of some 1,133 rupees has been paid in to the defendants, but 
not credited by them. Defendants admit that it has not been credited and say 
that this is because it is not yet collected. This answer appears to 
dispense with the accounts. The plaintiff has to prove the payment 
and would necessarily have to produce the persons who paid and their 
receipts. It might be that a reference to the accounts would then be necessary, 
but until that evidence be taken it cannot be positively determined that such a 
reference would be called for. As to the other items also, it is not at present 
apparent that it would be necessary to consult the accounts, or that, if 
necessary, the Court could not itself try the case throughout with greater 
convenience to the parties than if a Commissioner were deputed to examine the 
accounts and make a report.

W e think, too, that the sum of 250 rupees a month was unnecessarily 
high for the remuneration of the Commissioner. A definite and not a monthly 
sum should, in such cases, generally be fixed. There are obvious objections, 
except in very special cases, to a remuneration at a monthly rate.

W e shall set aside the order of dismissal and direct the District Judge to 
replace the suit upon his file and to proceed with it.

The costs of and up to this appeal will be costs in the cause.
NOTES.

[ S e e  (1 9 0 5 )  1 0  C .  W .  N . , 2 3 4  a s  t o  t h e  p r o p e r  m o d e  o f  e n f o r c in g  c o a ts  o f  t h e  c o m m i s s io n  ; 

s e e  a l s o  (1 8 8 2 )  4  M a d .  3 9 9  a s  t o  o m is s io n  i n  d e p o s i t i n g  t h e  a m o u n t , ]

* [ S e c  158 : I f  a n y  p a r t y  t o  a  s u i t  t o  w h o m  t im e  h a s  b e e n  g r a n t e d  f a i l s  t o  p r o d u c e  h i s  

e v id e n c e ,  o r  t o  c a u s e  t h e  a t t e n d a n c e  o f  h i s  " w it n e s s e s ,  o r  t o  p e r f o r m  
C o u r t  m a y  p r o c e e d  n o t -  a n y  o t h e r  a c t  n e c e s s a r y  t o  t h e  f u r t h e r  p r o g r e s s  o f  t h e  s u i t ,  f o r  

■ w ith s ta n d in g  e i t h e r  p a r t y  w h i c h  t im e  h a s  b e e n  a l lo w e d ,  t h e  C o u r t  m a y ,  n o t w i t h s t a n d i n g  

f a i l s t o  p r o d u c e  h i s  e v id e n c e ,  s u c h  d e f a u l t ,  p r o c e e d  t o  d e c id e  t h e  s u i t  f o r t h w i t h . ]

I. L. S . 3 Had. 360 RAGAVA CHARIAR u. VEDANTA OHAEIAR &c. [1881]
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