
a muchalka accepting those terms, this is some evidence of his having dis­
pensed with the delivery of a patta. If he has dispensed with the delivery of 
a patta and accepted the terms offered, that is sufficient to fix him with liability. 

W e must require the District Judge to find—
I. Whether plaintiff dispensed with a patta.

II. If he did so, whether he has, as contended, j)aid the full amount owing. 
The District Judge is directed to try the foregoing issues upon the evidence 

already recorded and upon such further evidence as tlie parties may adduce, 
and to return his finding thereon together with the evidence to this Court 
within six w'eeks from the date of receiving this order, when ten days will be 
allow^ed for filing objections.

NOTES.
l̂ See (1 9 0 8 )  1 8  M . L .  J .  2 4 6  w h e r e  i t  w a s  h e ld  t h a t  a  m e r e  a c c e p t a n c e  o f  t h e m  u c h a l k a  w a s  

n o t  s u f f i c i e n t  p r o o f  o f  t h e  p a t t a  h a v i n g  b e e n  d is p e n s e d  w i t h .  See a l s o  (1 8 8 6 )  1 0  M a d .  3 6 3 .3

KAEAKAVALASA &c. v. KARAN AM &c., [1881] I. L. R. 3 Mad. 237

[3 Mad. 256.]
A PPELLATE CIVIL.

The 11th August, 1881.
P r e s e n t  :

M r . J u s t i c e  I n n e s  a n d  M e . J u s t i c e  M u t t u s a m i  I y y a r .

Karakavalasa Appayya................. (Defendant) Appellant
versus

Karanam Papayya..................(Plaintiff) Eespondent."'

Decree for payment by instalments—Proviso on default that whole sum became recoverable—  

Payments out of Court— Default in fifth itistalment— Application for execution as to fifth 
instalment not barred—Bight to recover ̂ ohole amo'unt not enforced— Original obligation 
not affected.
W h e r e  a  d e c r e e  w a s  p a s s e d  b y  c o n s e n t  i n  1 8 7 2  f o r  p a y m e n t  t o  p l a i n t i f i  t h r o u g h  t h e  C o u r t  

o f  R s .  3 0 0  b y  f i f t e e n  a n n u a l  i n s t a lm e n t s  o n  2 0 t h  F e b r u a r y  i n  e a c h  y e a r ,  a n d  i n  d e f a u l t  o f  p a y ­

m e n t  o f  a n y  i n s t a lm e n t  t h e  w h o le  a m o u n t  b e c a m e  r e c o v e r a b le ,  a n d  f o u r  y e a r s ’ i n s t a lm e n t s  

w e r e  p a i d  o u t  o f  C o u r t  a n d  d e f a u l t  m a d e  o n  2 0 t h  F e b r u a r y  1 8 7 7 ,  a n d  p l a i n t i f f  a p p l i e d  t o  r e c o v e r  

t h e  i n s t a lm e n t  o f  1 8 7 7  b y  e x e c u t i o n  o n  1 7 t h  N o v e m b e r  1 8 7 9 ,  a n d  1 s t  M a r c h  1 8 8 0  ;

Held, t h a t  t h e  a p p l i c a t i o n  o f  N o v e m b e r  1 8 7 9  w a s  n o t  b a r r e d  u n d e r  C la u s e  b, A r t i c l e  

1 7 9 ,  S c h e d u le  I I  o f  t h e  L i m i t a t i o n  A c t  o f  1 8 7 7 , i n a s m u c h  a s  w h e n  t h e  I n d i a n  £ 2 5 7 ]  L i m i ­

t a t io n  A c t ,  1 8 7 7 ,  c a m e  i n t o  f o r c e  ( 1 s t  O c t o b e r  1 8 S 7 ) ,  t h e  a p p l i c a t i o n  w a s  n o t  b a r r e d  u n d e r  

C la u s e  6 , A r t i c l e  1 6 7 , S c h e d u le  I I  o f  t h e  I n d i a n  L i m i t a t i o n  A c t ,  1 8 7 1 .

Held a ls o ,  t h a t  t h e  p r o v i s i o n  a s  t o  t h e  w h o le  a m o u n t  b e c o m in g  r e c o v e r a b le  a t  o n c e  i f  

d e f a u l t -  w a s  m a d e  d i d  n o t  a f f e c t  t h e  a d m i s s i b i l i t y  o f  t h e  a p p l i c a t i o n  f o r  e x e c u t io n ,  b e c a u s e  

t h a t  p r o v i s i o n  h a d  n o t  b e e n  e n f o r c e d  a n d  t h e  o b l i g a t i o n  t o  p a y  b y  in s t E b lm e n t s  w a s  s t i U  

s u b s i s t i n g .

This was a case stated and referred under Section 617 of the Civil Procedure 
Code by the District Judge of Ganjam. The facts are set out in the High 
Court’s Judgment.

The parties were not represented before the High Court, but before the 
District Court the Counsel for the defendant cited Arunachellcu Pillai v. Aztpavu

* Referred Case X5 of 1880, stated by J. Wallace, Acting District Judge of Ganjam.
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Pillai (3 M. H , C. E., 188) a,nd Didsook Battmi CJiand v. Ghugon Narriin, (I.L .B.
2 Bom., 356) and the Vakil for the plaintiff Lakshmi Ammcd v. Seshadri Ayyan'gar 
(4 M. H . 0 . E., 275) and Fakir Chand Bose v. Madar MoJian Ghose [4 B. L. E. 
(E. B .), 130.]

The District Judge was of opinion that the application was barred because 
he considered the effect of the provision in the decree, that in default of 
payment the whole amount should become recoverable, was, not only that the 
whole remaining balance became recoverable at once by execution, but also that 
the decree thereby became modified in nature and ceased to be any longer a 
decree for instalments, and that Limitation ran from the day following the date 
of the first default. But as, in his opinion, it was open to argument whether it 
was optional to the judgment-creditor to waive the effect of the modification of 
the decree caused by the default of the judgment-debtor, the ease was referred 
for the decision of the High Court.

The Court ( I n N E S  and M u t t u s a m i  A y y a e , JJ.) delivered the following
Judgment:— A Eazinama decree was passed on 24th September 1872 for 

the payment to plaintiff, through the Court, of the sum of Es. 800 in fifteen 
anntial instalments payable on the 20th February of each year, a proviso being 
added that, in default of payment of any instalment, the whole amount became 
recoverable. The plaintiff received out of Court payment of the instalments 
due for 1873, 1874, 1875 and 1876 ; the defendant failed to pay that due [258] 
for 1877. The plaintiff sought execution of the decree on 17th November 1879, 
and 1st March 1880.

Section 258 of the Civil Procedure Code provides that payments madp out 
of Coiu’t shall not be recognized, and such being the case, defendant pleaded 
the bar of Limitation.

The District Judge refers for our decision the question whether or not in 
the above circumstances plaintiff’s application is barred.

The application was made on 17th November 1879 and the Limitation Act 
of 1877 is the Act first to be consulted. The Decree which was passed in 
1872 admits of the amounts due being paid in fifteen yearly instalments, each 
due on the 20th February.

The instalments up to and including 1876 have been paid but out of Court. 
The recovery of the instalment for 1877 by the terms of clause 6, Article 179, 
Second schedule of the Act 1877 is clearly admissible, if not barred previous to 
that Act coming into force (Section 2, Act X Y  of 1877)." Now the instalment

* [ S e c .  2  :— O n  a n d  f r o m  t l i a t  d a y  t h e  A c t s  m e n t i o n e d  i n  t h e  f i r s t  

R e p e a l  o f  A c t s .  s c h e d u le  h e r e t o  a n n e x e d  s h a l l  b e  r e p e a le d  t o  t h e  e x t e n t  t h e r e in

s p e c i f ie d .

R e f e r e n c e s  t o  A c t  I X  B u t  a l l  r e f e r e n c e s  t o  t h e  I n d i a n  L i m i t a t i o n  A c t ,  1 8 7 1 ,  s h a l l  b e  
o f  1 8 7 1 .  r e a d  a s  i f  m a d e  t o  t h i s  A c t  ; a n d  n o t h i n g  h e r e i n  o r  i n  t h a t  A c t

S a v i n g  o f  t i t l e s  c o n t a in e d  s h a l l  b e  d e e m e d  t o  a f f e c t  a n y  t i t l e  a c q u i r e d ,  o r  t o  r e v iv e  

a l r e a d y  a c q u i r e d .  a n y  r i g h t  t o  s u e  b a r r e d ,  u n d e r  t h a t  A c t  o r  u n d e r  a n y  e n a c t -
S a v i n g  o f  A c t  I X  o f  m c n t  t h e r e b y  r e p e a le d  ; a n d  n o t h i n g  h e r e in  c o n t a i n e d  s h a l l  b e  

1 8 7 2 ,  S e c t i o n  2 6 . d e e m e d  t o  a f f e c t  t h e  I n d i a n  C o n t r a c t  A c t ,  S e c t i o n  2 6 .

N o t w i t h s t a n d i n g  a n y t h i n g  h e r e in  c o n t a in e d ,  a n y  s u i t  m e n t io n e d  i n  N o .  1 4 6  o f  t h e  

s e c o n d  s c h e d u le  h e r e t o  a n n e x e d  m a y  b e  b r o u g h t  w i t h i n  f i v e  y e a r s  
S u i t s  f o r  w h i c h  p e r i o d  n e s t  a f t e r  t h e  s a i d  f i r s t  d a y  o f  O c t o b e r  1 8 7 7 ,  u n le s s  w h e r e  t h e  

p r e s c r ib e d  b y  t h i s  A c t  i s  p e r io d  p r e s c r ib e d  f o r  s u c h  s u i t  b y  t h e  s a id  I n d i a n  L i m i t a t i o n  A c t ,  

s h o r t e r  t h a n  t h a t  p r e s -  1 8 7 1 , s h a l l  h a v e  e x p i r e d  b e f o r e  t h e  c o m p le t io n  o f  t h e  s a id  f i v e  

c r i b e d  b y  A c t  I X  o f  y e a r s  ; a n d  a n y  o t h e r  s u i t  f o r  w h i c h  t h e  p e r i o d  o f  l i m i t a t i o n  

1 8 7 1 . p r e s c r ib e d  b y  t h i s  A c t  i s  s h o r t e r  t h a n  t h e  p e r i o d  o f  l i m i t a t i o n

p r e s c r ib e d  b y  t h e  s a id  I n d i a n  L i m i t a t i o n  A c t ,  | . 8 7 1  m a y  b e  

b r o u g h t  w i t h i n  tw o  y e a r s  n e x t  a f t e r  t h e  s a id  f i r s t  d a y  o f  O c t o b e r  1 8 7 7 ,  u n le s s  w h e r e  t h e  

p e r i o d  p r e s c r ib e d  f o r  s u c h  s u i t  b y  t h e  s a m e  A c t  s h a l l  h a v e  e x p i r e d  b e f o r e  t h e  c o m p le t io n  o f  

^ he s a id  t w o  y e a r s . ]
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of 1877 fell due on the 20th February. To ascertain whether it was barred, it is 
necessary to see whether an appHcation to recover it might have been successfiilly 
made between 20th ]?ebruary 1877 and 1st October 1877, the date of the 
Limitation Act of 1877 coming into force. It clearly would have been successful, 
as execution would have been admissible as to that instalment under clause 6, 
article 167 of the second schedule of the Act of 1871.

The provision as to the whole amount being recoverable at once, if default 
is made, does not af!’ect the admissibility of the application for execution, 
because that provision has never been enforced and the obligation to pay by 
instalments is still subsisting.

The application was not therefore barred before Act X V  of 1877 came into 
operation, and the instalment was clearly recoverable under that Act, because 
the period of three years runs from 20th February 1877 and had not expired 
on the date of the application— 17th November 1879.

NOTES.
[ A  s im i l a r  v ie w  w a s  t a k e n  i n  1 4  G a l .  3 5 2 ;  1 5  G a l .  5 0 2 .  S e e  a l s o  (1 8 9 5 )  1 9  M a d .  1 6 2 .  

I n  ‘ S t a r t i n g  o n  L i m i t a t i o n  ’ ( 5 t h  E d n . ,  1 9 1 1 )  i t  i s  r e m a r k e d  w i t h  r e f e r e n c e  t o  t h i s  c a s e  t h a t  

“  i t  d o e s  n o t  c l e a r l y  a p p e a r  f r o m  t h e  r e p o r t  o f  t h i s  c a s e  w h e t h e r  t h e  d e c r e e  m a d e  t h e  w h o le  

a m o v in t  p a y a b le  o t i  d e f a u l t  i n  o n e  i n s t a lm e n t ,  o r  w h e t h e r  i t  o n l y  g a v e  t h e  c r e d i t o r  t l i e  

o p t i o n  o f  e n f o r c in g  t h e  w h o le  a m o u n t ,  b u t  i t  w o u ld  r a t h e r  s e e m  a s  i f  t h e  l a t t e r  w e r e  t h e  

c a s e . ”  (p . 5 3 5 ) .  See a l s o  1 0 0  P . R .  1 9 0 2 . ]

RAGAVA CHARIAR v. VEDANTA CHARIAE &c. [1881] I. L. R. 3 Mad. 259

[2 59] APPELLATE CIV IL .

The 22nd August, 1881.

P r e s e n t :

M r . J u s t i c e  I n n e s  a n d  M e . J u s t i c e  T a e r a n t .

Eagava Chariar..................(Plaintiff) Appellant.

versus

Vedanta Chariar and others................. (Defendants) Eespondents.'"

Civil ProcedurG Code, Sections 185-394— Dism issal o f  suit on fa ilu re to ixiy  
fe e  o f  Commissioner to examine accounts.

T h e  C o d e  o f  C i v i l  P r o c e d u r e  d o e s  n o t  a u t h o r i s e  t h e  d i s m i s s a l  o f  a  s u i t  o n  r e f u s a l  o r  f a i l u r e  

o f  a  p a r t y  bo d e p o s i t  t h e  a m o u n t  o r d e r e d  b y  t h e  C o u r t  a s  r e m u n e r a t i o n  t o  a  C o m m is s i o n e r  

a p p o in t e d  u n d e r  S e c t i o n  3 9 4 f  t o  e x a m in e  a c c o u n t s .

T h e  r e m u n e r a t i o n  o f  a  C o m m i s s i o n e r  a p p o in t e d  b y  t h e  C o u r t  t o  e x a m in e  a c c o u n t s  s h o u ld ,  

a s  a  r u l e ,  b e  a  d e f in i t e  a m o u n t  a n d  n o t  a t  a  m o n t h l y  a l lo w a n c e .

* A p p e a l  N o .  5 o f  1 8 8 1  a g a i n s t  t h e  d e c r e e  o f  J .  H .  N e l s o n ,  D i s t r i c t  J u d g e  o f  S o u t h  A r c o t ,  

d a t e d  2 4 t h  N o v e m b e r  1 8 8 0 .

i- [ S e c .  3 9 4  I n  a n y  s u i t  i n  w h i c h  a n  e x a m in a t i o n  o r  a d j u s t m e n t  o f  a c c o u n t s  i s  n e c e s -

* s a r y ,  t h e  C o u r t  m a y  i s s u e  a  c o m m i s s io n  t o  s u c h  p e r s  o n  a s

C o m m is s i o n  t o  e x a m in e  i t  t h i n k s  f i t  d i r e c t i n g  h i m  t o  m a k e  s u c h  e x a m in a t i o n  o r  

o r  a d j u s t  a c c o u n t s .  a d j u s t m e n t . ]
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