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[255] APPELLATE CIVIL.

The 11 Ui AugiLst, 1881.
P r e s e n t  :

Mk. J u s t i c e  I n n e s  a n d  M r. J u s t i c e  M u t t u s a m i  A y y a r .

Varathachari................ (Defendant) Appellant
versus

Ball! Naieken................. (Plaintiff) Eespondent.

Madras / l e i  VIII of 1865, Section 7 Acceptance of MiicJialka without delivery of Patta.

W h e n  a  m u c h a l k a  h a s  b e e u  t a k e u  f r o r a  a  t e u a n t  u n d e r  t h e  R e n t  R e c o v e r y  A c t  ( M a d r a s  

A c t  V I I I  o f  1 8 6 5 )  b l i t  n o  p a t t a  g r a n t e d ,  t h i s  i s  s o m e  e v id e n c e  t h a t  t h e  t e n a n t  d i s p e n s e d  w i t h  

t h e  d e l i v e r y  o f  a  p a t t a ,  a n d  le g a l  p r o c e e d in g s  o u g h t  n o t  t o  b e  s e t  a s id e  m e r e l y  b e c a u s e  n o  p a t t a  

a n d  m u e h a lk a  h a v e  b e e n  e x c h a n g e d ,  w i t h o u t  i n q u i r y  a s  t o  w h e t h e r  t h e  p a r t i e s  h a v e  a g r e e d  

t o  d i s p e n s e  w i t h  p a t t a s  a n d  m u c h a lk a s .

T h i s  was a summary suit brought to set aside an attachment of plaintiff’s land 
u n d e r  the Bent Becovery Act Madras Act V III of 1865) on the ground that all 
rent due had been paid, and that pattas and muchalkas had not been exchanged.

The Deputy Collector directed the land to be released, because Sec. l  \ of the 
Bent Recovery Act required that patta and muchalka must be exchanged, and 
not merely a muchalka given as was the case here.

On appeal this decision was confirmed by the District Judge.

The defendant appealed to the High Court.

Mr. N. Suhramaniam for Appellant contended that the Lower Courts ought 
to have found that defendant had by his conduct dispensed with the grant of a 
patta.

The R e s p o n d e n t  d i d  n o t  appear.
The Court ( I n n e s  and M u t t u s a m i  A y y a r , JJ.) delivered the following
J u d g m e n tW e think in this case the Court of First Instance and Lower 

Appellate Court have decided against the liability of plaintiff to the attachment, 
without determining a point, essential to the right decision of the case. The 
ground upon which the Courts proceed is that patta and muchalka have not 

-been exchanged as required by Section 7, Act V II of 1865. The object of the 
provisions contained in that section is to secure the [2 5 6 ] tenant from im
position on the part of the landlord. This is effected by requiring that the 
terms and the acceptance of those terms shall be in writing except in certain 
stated eases. If the tenant chooses to accept terms verbally offered and gives

S e c o n d  A p p e a l  N o .  4 8  o f  1 8 8 1 , a g a i n s t  t h e  d e c r e e  o f  A .  L .  L i s t e r ,  A c t i n g  D i s t r i c t  J u d g e  

o f  C h i n g l e p u t ,  c o n f i r m in g  t h e  d e c i s io n  o f  t h e  D e p u t y  C o l l e c t o r  o f  G h in g l e p u t ,  d a t e d  2 7 t h  

O c t o b e r  1 8 8 0 .

t  [ S e c .  7  N o  s u i t  b r o u g h t ,  a n d  n o  l e g a l  p r o c e e d in g s  t a k e n  t o  e n f o r c e  t h e  t e r m s  o f  a  

t e n a n c y ,  s h a l l  b e  s u s t a in a b le  u n le s s  P u t t a h s  a n d  M u c h a l k a s  h a v e  

N o  s u i t  t o  b e  b r o u g h t  b e e n  e x c h a n g e d  a s  a f o r e s a id ,  o r  u n le s s  i t  b e  p r o v e d  t h a t  t h e  p a r t y  

u n le s s  P u t t a h s  a n d  a t t e m p t in g  t o  e n f o r c c  t h e  c o n t r a c t  h a d  t e n d e r e d  s u c h  a  P u t t a h  o r  

M u c h a l k a s  h a v e  b e e n  M u c h a l k a  a s  t h e  o t h e r  p a r t y  w a s  b o u n d  t o  a c c e p t ,  o r  u n le s s  b o t h  

e x c h a n g e d ,  o r  t e n d e r e d  p a r t ie s  s h a l l  h a v e  a g r e e d  t o  d is p e n s e  w i t h  P u t t a h s  a n d  M u c h a l k a s .  

o r  d i s p e n s e d  w i t h .  S u c h  t e n d e r  s h a l l  b e  s u f f i c i e n t l y  e v id e n c e d  b y  s u c h  p r o o f  o f  s e r v i c e

a s  i s  p r o v id e d  f o r  b y  S e c t i o n  3 9  i n  t h e  c a s e  o f  n o t ic e s .  B u t  i t  s h a l l  
n o t  b e  n e c e s s a r y  t o  s e n d  d u p l i c a t e s  o f  s u c h  d o c u m e n t s  t o  t h e  C o l le c t o r ' . ]
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a muchalka accepting those terms, this is some evidence of his having dis
pensed with the delivery of a patta. If he has dispensed with the delivery of 
a patta and accepted the terms offered, that is sufficient to fix him with liability. 

W e must require the District Judge to find—
I. Whether plaintiff dispensed with a patta.

II. If he did so, whether he has, as contended, j)aid the full amount owing. 
The District Judge is directed to try the foregoing issues upon the evidence 

already recorded and upon such further evidence as tlie parties may adduce, 
and to return his finding thereon together with the evidence to this Court 
within six w'eeks from the date of receiving this order, when ten days will be 
allow^ed for filing objections.

NOTES.
l̂ See (1 9 0 8 )  1 8  M . L .  J .  2 4 6  w h e r e  i t  w a s  h e ld  t h a t  a  m e r e  a c c e p t a n c e  o f  t h e m  u c h a l k a  w a s  

n o t  s u f f i c i e n t  p r o o f  o f  t h e  p a t t a  h a v i n g  b e e n  d is p e n s e d  w i t h .  See a l s o  (1 8 8 6 )  1 0  M a d .  3 6 3 .3

KAEAKAVALASA &c. v. KARAN AM &c., [1881] I. L. R. 3 Mad. 237

[3 Mad. 256.]
A PPELLATE CIVIL.

The 11th August, 1881.
P r e s e n t  :

M r . J u s t i c e  I n n e s  a n d  M e . J u s t i c e  M u t t u s a m i  I y y a r .

Karakavalasa Appayya................. (Defendant) Appellant
versus

Karanam Papayya..................(Plaintiff) Eespondent."'

Decree for payment by instalments—Proviso on default that whole sum became recoverable—  

Payments out of Court— Default in fifth itistalment— Application for execution as to fifth 
instalment not barred—Bight to recover ̂ ohole amo'unt not enforced— Original obligation 
not affected.
W h e r e  a  d e c r e e  w a s  p a s s e d  b y  c o n s e n t  i n  1 8 7 2  f o r  p a y m e n t  t o  p l a i n t i f i  t h r o u g h  t h e  C o u r t  

o f  R s .  3 0 0  b y  f i f t e e n  a n n u a l  i n s t a lm e n t s  o n  2 0 t h  F e b r u a r y  i n  e a c h  y e a r ,  a n d  i n  d e f a u l t  o f  p a y 

m e n t  o f  a n y  i n s t a lm e n t  t h e  w h o le  a m o u n t  b e c a m e  r e c o v e r a b le ,  a n d  f o u r  y e a r s ’ i n s t a lm e n t s  

w e r e  p a i d  o u t  o f  C o u r t  a n d  d e f a u l t  m a d e  o n  2 0 t h  F e b r u a r y  1 8 7 7 ,  a n d  p l a i n t i f f  a p p l i e d  t o  r e c o v e r  

t h e  i n s t a lm e n t  o f  1 8 7 7  b y  e x e c u t i o n  o n  1 7 t h  N o v e m b e r  1 8 7 9 ,  a n d  1 s t  M a r c h  1 8 8 0  ;

Held, t h a t  t h e  a p p l i c a t i o n  o f  N o v e m b e r  1 8 7 9  w a s  n o t  b a r r e d  u n d e r  C la u s e  b, A r t i c l e  

1 7 9 ,  S c h e d u le  I I  o f  t h e  L i m i t a t i o n  A c t  o f  1 8 7 7 , i n a s m u c h  a s  w h e n  t h e  I n d i a n  £ 2 5 7 ]  L i m i 

t a t io n  A c t ,  1 8 7 7 ,  c a m e  i n t o  f o r c e  ( 1 s t  O c t o b e r  1 8 S 7 ) ,  t h e  a p p l i c a t i o n  w a s  n o t  b a r r e d  u n d e r  

C la u s e  6 , A r t i c l e  1 6 7 , S c h e d u le  I I  o f  t h e  I n d i a n  L i m i t a t i o n  A c t ,  1 8 7 1 .

Held a ls o ,  t h a t  t h e  p r o v i s i o n  a s  t o  t h e  w h o le  a m o u n t  b e c o m in g  r e c o v e r a b le  a t  o n c e  i f  

d e f a u l t -  w a s  m a d e  d i d  n o t  a f f e c t  t h e  a d m i s s i b i l i t y  o f  t h e  a p p l i c a t i o n  f o r  e x e c u t io n ,  b e c a u s e  

t h a t  p r o v i s i o n  h a d  n o t  b e e n  e n f o r c e d  a n d  t h e  o b l i g a t i o n  t o  p a y  b y  in s t E b lm e n t s  w a s  s t i U  

s u b s i s t i n g .

This was a case stated and referred under Section 617 of the Civil Procedure 
Code by the District Judge of Ganjam. The facts are set out in the High 
Court’s Judgment.

The parties were not represented before the High Court, but before the 
District Court the Counsel for the defendant cited Arunachellcu Pillai v. Aztpavu

* Referred Case X5 of 1880, stated by J. Wallace, Acting District Judge of Ganjam.
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