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City of Ma,dms Miiniclpcil Act— Water-rate—Liability of Commissioners to suit for com]pensa- 
tionfor not sii^phjiny wrUer and collecting rate—Injimction to restrain collection of rate 
dissolved.
By the provisious of the Gitij of Madras Utmicipal Act, 1878, if a water-rate is levied by 

tli3 Ootnaiissioaecs thsy are boand to supply water for house-service to every rate-payer who 
desires and provide.  ̂ the neceissiiry works to conuesfc his premises with the main, which ought 
to be within 150 yj-rds of his premises, and the rate-payers are bound to pay water-rate 
whether or not they avail themselves of the privilege of house-service. If the Commissioners 
do not porfonn this daty the I'ats-payer has a remedy by action and may recover compensa- 
tiou, either under the provisions of Section 4-33 (which provides that a person aggrieved by 
the failure of.the Commissioners to do their duty may bring his action and the Court may 
either direct the duty to be performed “ or make such order as to the Court may seem fit ” ) 
or under those of the Statute of Westminster.

Semble:— If the Court does not order the execution of the works under Section 433, the 
only other order it could make would b3 an order for reasonable compensation.

The Legislature intended the water-rate to be a payment for a benefit conferred, and the 
tax should not be levied till water can bs supplied. If in part of the city the Commissioners 
are able to supply water and desire to obtain at once a return for their works they should 
apply to the G-ovarnment to exempt the rest of the city from the operation of the Act.

Where a public body has received by statute a discretionary power to levy and is laid 
under an obligation to collect a rate, an injunction cannot be granted by a Court so as to 
deprive such public body of the power of exercising its discretion or to prohibit it from 
discharging the obligation.

The facts and arguments in this case sufficiently appear in the Judgment of 
the Oom't (T u r n e r , C.J., and H u t c h i n s , J.).

The Advocate-General (Hon. P. O’Sullivan) and Mr. Norton for the 
Appellants.

Mr. Johnstone for the Respondent.

£2023 : Therespondent is the owner of a dwelling-house in a
public street within the Municipal limits of the City of Madras. Having been 
assessed to and paid the water-rate, levied under the provisions of Madras Act 
V  of 1878, he required the Commissioners to lay a main and furnish him with 
a supply of water for domestic purposes and to erect a stand-pipe or fountain
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at or within a distance of 160 yards of his i3remises, and intimated that in the 
event of their refusal to comply with his request, he would commence proceed­
ings against them to recover damages for their defanlt.

The Commissioners having taken no notice of the demand and failed to 
comply with it, the respondent instituted this suit. In his plaint he set out 
the provisions of the Act on which he relied to establish the rights he claimed, 
averred that he had been assessed to and had paid the tax, that he had made 
a demand on the Commissioners who had neglected to comply with it, and that 
he had served them with notice of action. He claimed a decree ordering the appel­
lants to furnish him with a supply of water and to erect a stand-pipe, &c., at or 
within 150 yards from his premises, and to pay him as damages Es. 48 for their 
failm’e to furnish him with water and erect stand-pipes at or within the distance 
mentioned, and he also prayed that the appellants should be restrained by 
injunction from collecting the water-rate assessed on his premises until they 
had executed the necessary works and were in a position to supply him with 
water as claimed by him.

The appellants in their written statement alleged there had been no wilful 
refusal on their part to comply with the respondent’s demands, that they had 
used and were using their best endeavours with the funds at their disposal to 
carry out ŵ orks to supply the city with water in accordance with the require­
ments of the Act, and that they had applied to the Government to sanction 
the raising of a further loan for that purpose. They also pleaded that the 
plaint disclosed no cause of action. It was not denied that the nearest stand­
pipe or work for the supply of water was at a distance of 1,600 yards from the 
premises of the respondent.

At the settlement of issues no issue was taken as to whether in fact the 
default of the appellants arose from their inability to procure funds for the 
construction of works, or whether in fact the [2 0 3 ] Commissioners had been 
and were doing all that could be reasonably required of them in the execTition 
of their powers under the Act to provide a supply of water.

The learned Judge by whom the suit was tried overruled the pleas of the 
appellants, and, holding that the respondent having been assessed to and paid 
the water-rate was entitled to a supply of water for the use of his household, 
and that the appellants were bound to furnish that supply, awarded the 
respondent the damages claimed, and, inasmuch as the appellants admitted 
that they were not and, for some '̂ears, should not be in a position to furnish 
water to the respondent, in order to avoid a multiplicity of actions, the learned 
Judge granted an injunction restraining the appellants from collecting the rate 
from the respondent until they should be in a position to supply water to him 
as required by the Act or until the further order of the Court.

In appeal it is urged the respondent could not maintain suit on the facts 
admitted, and that the respondent was not entitled either to damages or an 
injunction.

The learned Advocate-General who appeared in support of the Appeal 
contended that no action would lie against a public body for damages for the 
mere neglect of a statutory duty,, or, as a less extensive proposition, that no 
action for damages would lie against a public body for any such neglect while 
the neglect arose from inability and the public body had reasonably endeavour­
ed to carry out the Act, and that all relief should be refused where it was 
impossible to carry out the Act. He cited in support of this argument B&g- v.
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The AmhergaU Bailway Gompmiy (1 E. & B., 372) ; Beg. v. Land Tax Commis­
sioners (16 Q. B., 381) ; and Glossop v. Hestin and Isleworth Local Board 
(L.R., 12 Ch. D., 102).

He contended that the supplying of water not being a condition precedent 
to the collection of the rate, the Court ought not to have granted an injunction 
to restrain the collection of the rate. He also relied on the authority of Galloioay 
V. The Lord Mayor and Corporation of London (L.E., 1 H .L ., 34) as establish­
ing that, in favour of public bodies, statutes receive a more liberal construc­
tion than would be proper in the case of adventurers working for profit.

[2 0 4 ] He argued that the payers of water-rate were not entitled to any 
greater advantages than other persons resident in the Municipality, and that it 
would be inconvenient to hold that any resident might maintain an action 
against the Commissioners for the neglect of any duty imposed on them by the 
Act in connection with the supply of water and scarcely less inconvenient to 
hold that any payer of the water-rate was entitled to do so, and lastly he urged 
that, both in the case of the water-rate payer and the resident, the injury 
resulting from any such default as was imputed to the Commissioners was of a 
public character and did not confer on a private person a right of suit.

Questions having been raised as to whether the respondent is entitled to 
any such right and the Commissioners are subject to any such obligation as 
have respectively been declared by the Judgment under appeal, it will be 
convenient we should deal with them before we enter on the further question 
whether the respondent is entitled to the remedies decreed to him or to any 
remedies which it is in the power of this Court to award him.

The purposes for which a water-supply is required in a city admits 
of a broad distinction into private and public. The private purposes are 
those for which a private person requires it, such as domestic use or the 
processes of manufactures: the public purposes for which water is required are 
for employment in extinguishing fires and in carrying on the work of sanitation, 
the flushing of sewers and the watering of streets and the prevention of disease 
among these classes of the inhabitants who are unable to provide themselves 
with water suitable for domestic consumption. It is the province of public 
bodies, such as Municipal Commissioners, to make provision to meet the 
public requirements where this has not been eiffected by private enterprise, and 
inasmuch as, in the discharge of this public duty, they obtain facilities for 
meeting private requirements also, it is usual to empower or compel them 
to do so, and while the cost of meeting public requirements is fairly cast on the 
whole body of rate-payers, the cost of providing for private consumption is with 
equal justice imposed on those who either do, or are in a condition to benefit 
by it.

The Legislature in some cases leaves an option to the rate-payer to intro­
duce water into his premises for his private consumption, subject to the payment 
of a prescribed charge ; in [205] others, if he is in a position to avail himself 
of such a supply, it authorizes the collection from him of a special water rate, 
whether he avails himself of the supply or not.

In order to ascertain what obligations are imposed on the Municipal Com­
missioners of this city, what powers of taxation are conferred on them and what 
obligations and rights a,re conferred on persons who for their private consump­
tion either do or can avail themselves of the water introduced by the Com­
missioners, it will be necessary to examine Madras Act IX  of 1867, as well as 
Madras Act V  of 1878, in which the Legislature has dealt with these questions,

I. L. R. 3 Mad. 20i THE MUNICIPAL COMMRS. OF MADRAS

792



Act IX  of 1867 was enacted inter alia to make provision for the con­
servancy and improvement of the Town of Madras and to enable the Oom- 
misaioners to levy taxes and rates therein.

By the 98th section of the x\ct, the Commissioners were authorized to 
raise money on the mortgage of the rates to be levied under the Act for the 
construction of works of a permanent character. By the 171st section they 
were empowered to lay pipes for bringing water into the town, and by the 
203rd section to lay in the streets mains and pipes for the supply of "water and 
to erect sufiicient and convenient stand-pipes for the gratuitous use of the 
rate-payers, such stand-pipes being at intervals of not more than one hundred 
yards and at all times kept charged with water.

By the 204th and 205th sections of the Act, it was enacted that when the 
Commissioners should have carried out a system for the supply of water to the 
town or to any division or portion thereof, including such convenient mains or 
stand-pipes as aforesaid, the Commissioners should, with the sanction of the 
Government, by notification declare that the supply was complete within the 
town or any such division or portion, and that thereupon it should be lawful 
for the Commissioners to assess a rate on all occupied buildings or premises in 
such district.

By the 206th section it was declared that every householder assessed to 
and paying the rate should be entitled to have a supply of water from the 
mains and pipes of the Cominissioners for the domestic use of himself and his 
household, and to lay down communication pipes for bringing into his house a 
proper and sufficient supply for domestic purposes.

[2 0 6 ]  By the 211th section the Commissioners were required to keep in 
their mains at all times a sufficient supply and to maintain a.t stated hours a 
sufficient pressure to raise the water in all buildings and places in which it 
might be introduced, and by the 215th section all moneys collected in respect of 
the supply of water were to be applied to defray the expense of making or 
maintaining water-works, to the liquidation of debts incurred in pi'oviding the 
supply, and to other purposes connected cherevvith. It will be seen that in this 
Act it was leEt to the option ot the Commissioners to introduce water and to 
erect stand-pipes for gratuitous distribution. It was also left to their option to 
declare their system in the town or any part of it complete, but until they had 
declared it complete, they bad no power to levy a water-rate, and when they 
liad levied a rate, they were bound to furnish the payers of the rate wdth a con­
stant sripply which they might introduce into their houses. On the other hand, 
every owner of jpremises above a certain annual value was liable to assessment, 
whether or not he availed himself of the water for domestic u se ; and by reason 
of the imiDerative provision as to tlie intervals between stand-pipes by a con­
nection with mains, he could obtain a supply at a distance not exceeding 50 
yards from his premises.

By the City of Madras Miuticipal Act of 1878, considerable alterations 
were introduced as to the obligations of the Commissioners respecting water­
works, but geneually in the direction of increasing these obligations than 
diminishing them. "Whether because water had been brought to the city, or as 
seems probable, because the Legislature considered the Commissioners were 
dilatory in the execution of improvements, the Legislature made impei'ative what 
it had before left optional, and conferred on the Government important powers 
of interference. If it appears to the Governor in Council that the Commis­
sioners are omitting to fulfil any duty imposed on them by the Act connected 
with the cleansing or drainage of the city or other sanitary work, that authority
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is empowered to malre an order on the Commissioners to show cause why an 
inquiry by a special officer should not be directed, and il an inquiry is directed, 
on receipt of tlie report of the officer, to order any work recommended by 
him to be carried out within a certain time, and, if necessary, by means of a 
loan, and, on the failure of the Commissioners to comply with the order, 
£2071 to execute the work at the cost of the Municipality. Sections 64-66  
which confer on the Government these large powers appear to afford an expla­
nation of certain changes in the Act which are more immediately pertinent to 
the present inquiry.

W ith regard to the water-supply, the 211th section of the Act nook away 
from the Commissioners the option they had previously enjoyed, and made it 
imperative on them to provide continuously an adequate supply of drinking 
water within the city, and for that purpose to cause pipes to be laid, &c., in the 
public streets, and to erect in such streets stand-pipes for the gratuitous use of 
the inhabitants of the city for domestic purposes.

Tire Commissioners are, however, no longer required to erect such stand­
pipes at intervals not exceeding 100 yards, but they are bound so to place them 
that “ there shall be one at a distance not exceeding 150 yards from any house 
in any public street." The Act then contemplates that water-mains shall be 
laid in all public streets so as to afl’ord a supply within 150 yards of every 
house in a street, and that at public stand-pipes or fountains this supply shall 
be availfible for all persons gratuitously and continuously.

Bearing in mind these imperative provisions, we may pass to the provisions 
respecting private supply, or wliat is ordinarily described in connection with 
water-works as the “ house-service.”

By the 139th section of the Act, the Commissioners “ in order to provide 
for the maintenance, repairs, extension and improvement of water-works ” are 
empowered to impose on all houses, buildings and lands, with certain excep­
tions, an annual tax, not exceeding a certain percentage of their annual value. 
But it is provided that the Government may by notification exempt any 
division or part oE a division from tlie payment of the tax, and may also from 
time to time remove such exemption. The 141st section declares in almost 
the same terms as those of the analogous section of the former Act that “ every 
person paying such tax shall be entitled to have free of further charge a 
sufficient supply of water from the pipes of the Commissioners for the domestic 
use of himself and his household.” By the 142nd section the works necessary 
for such supply and all future alterations and repairs of such works are to be 
conducted by the President of the [2 0 8 ]  Municipality or under his orders, but 
the expense is to be defrayed by the owner or occupier.

The alterations of the law then effected in these sections are these. It is 
no longer declared a condition precedent to the levy of a water-rate that the 
Commissioners should have notified the completion of their works: they are 
empowered to levy a water-rate when they think fit, and they must do so 
throughout the town; the option is taken away from them of levying it in a por­
tion of the town only. This power of exempting divisions or parts of divisions 
the Legislature has reserved to the Government, and the only explanation that 
is suggested for this alteration is the apprehension of the Government that the 
Commiasioners might be dilatory in carrying out the complete scheme contem­
plated by the Act.

It is still left to the option of the Commissioners to levy a rate, but if 
they do levy a rate, the obligation attaches to them to supply with water for
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domestic purposes every rafce-payer who desires and iDrovides the necessary 
works to connect his premises witli the main, which, if the ComiQissioners 
liave done tiieir duty, cannot be at a greater distance Erom his premises than 
loO yards. On tlie other hand, the rate-payers are still iinder the obligation 
of paying a water-rate whether or not they avail themselves of the supply by 
introducing it into their houses. But in the most distinct language the 
Legislature has in compensation for this obligation declared them entitled to 
the supply free of further charge except the outlay necessary to convey it into 
their premises from the mains which it was imperative on the Commissioners 
in the exercise of their duty to provide within a certain distance from all 
houses. The 150th section of the x-̂ ct, in terms almost identical with those of 
Section 215 of iVct IX  of 1867, imposes on the Commissioners the obligation 
of applying the moneys raised by the water-rate to the expense of making and 
maintaining the water-works. Lastly, by the 433rd section of the Act, it is 
enacted that any person aggrieved by the failm;e of the President or of the 
Commissioners to carry out any work or perform any duty which he or they is 
or are bound to carry out or perform under this Act, may bring an action 
against the Commissioners, and, if the Court finds such work or duty is 
incumbent on the President or Commissioners under the Act, it may direct the
[2 0 9 ]  immediate performance of such duty or the execution of such work or 
make such order as to the Court may seem fit.

Here, again, we find a provision which, although it may possibly not be in 
excess of the powers which the Court would possess independently of the Act, 
by its express declai'ation indicates the intention of the Legislatm'e to insist 
on the performance by the Commissioners of the duties imposed on them by 
tho Act.

In our examination and contrast of these Acts, we have shown that, while 
the Commissioners have power to levy a water-rate on the plaintiff, which the 
plaintiff cannot refuse to pay, the Commissioners are bound to furnish him with 
a water-supply, and that the Legislature contemplated that the supply should be 
brought within a certain distance of his premises. The Commissioners have, 
it is admitted, failed to discharge this duty, and the question next arising for 
determination is whether the plaintiff is entitled to seek a remedy by suit.

The enactment known as the Statute of Westminster provided a remedy by 
action on the case for all persons aggrieved by the neglect of a statutory duty. 
It is laid down in Gomyu’s Digest (Actions on Statute F) “ that in every case 
where a statute enacts or prohibits a thing for the benefit of a person, he shall 
have a remedy on the same statute for the thing enacted for his advantage or 
for the recompense of a wrong done to him contrary to the said law.”

This was the rule applied by the Court in Couch v. Steel (3 E. & B ., 402), 
and although the House of Lords in jWdnson v. Tha Neiocastle Water-worhs 
(L.E., 12 Ex. D ., 448) questioned the propriety of its application in that in­
stance and declared it must to a great extent depend on the purview of the 
Legislature in the particu.lar statute and the language, nacre especially “ where 
an Act is not an Act of public and general policy but is rather in the nature , of a 
private legislative bargain with a body of undertakers as to the manner in which 
they will keep up certain public works,” their Lordships did not question the 
existence of suoh a right of action in a proper case.

In Glossop V. Heston and Ishworth Local Board (L. E., 12 Ch. P ,, 115), 
the Oourt held that, under, the circnrostances and in vievr of the necessa>ry
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[210] duration of the works oonteraplated, tlie delay on the part of the 
Loca,l Boird to carry out their works did not amount to such a refusal as-to 
entitle the plaintiff to a mandatory injunction, and expressed a doubt whether, 
if there had been such a refusal or any mala fide delay, a mandatory injunction 
to carry out considerable public works would be granted at the suit of a 
proprietor who would receive benefit from tbeir execution, but this case can­
not be relied on to show that where a special beneiit is by the term of the Act 
provided for a person or a i^articular class of persons in compensation for an 
obligatioii imposed on them, they have no right to claim compensation in 
damages. The argument of the learned Advocate-General that statutes are to 
receive a liberal construction in favour of public bodies is not supported to the 
extent necessary for his case by the decision cited by him. The decision in 
Galloivay v. The Lord Mayor (L. R. 1 H .L ., 34} is an authority for the,position 
that enactments conferring powers on public bodies for public purposes should 
receive a more liberal construction than they would properly receive in favour of 
private adventiu'ers, but it is not an authority for the contention that 
enactments imposing on public bodies obligations should not be construed 
acoording to the manifest intention of the Legislature.

If the Act were silenb, the plaintiff would, in our judgment, be entitled to 
maintain a suit for compensation. Is he deprived of it by reason of the enact­
ment of Section 433, or is he confined to the remedies prescribed by that 
section ?

It is aoimd law that where a right or dvity is entirely the creation of a 
statute and a specific remedy is provided by the statute for its enforcement, 
that remedy and that only must be pursued {Addison on Torts, p. 39) unless 
the remedy does not cover the entire right. In the Act under consideration, 
we are not prepared to say that under the words “ or make such otlier order as 
to the Goai't may seem fit ” the Court may not have power to award compen­
sation, but if it has not such power, then the provisions of the Act do not 
cover the entire right. It may in naany cases be quite unreasonable that the 
Court should order the execution of a work necessary to enable the Commis­
sioners to discharge their duty, and in exercising that power, the Court would no 
doubt £211] be influenced by the considerations present to the minds of the learned 
Judges in Crfossop v. Heston and Isleioorth Local Board, but if it abstains in such 
cases from ordering the execution of work, the only other order it could pass 
would be an order for reasonable compensation. However this may be, the 
plaintiff is, in our judgment, entitled to maintain a suit. Nor can we regard 
it as an answer to the suit that the Commissioners have not at their command 
the funds necessary to enable them to discharge their duty. W e cannot assent 
to the argument drawn from the direction as to the application of the rates 
levied that it was the intention of the Legislature that water-rate should be 
collected before the works are completed. There might be fofce in this argu­
ment if the Commissioners were not allowed to have recourse to other sources 
to find funds for the execution of the work. The Legislature in our judg­
ment intended the rate to be a payment for a benefit conferred, nor is any 
injustice involved in holding that tlie Commissioiiers, if they levy a tax, must levy 
it througliout the area not excepted by Government, and if they levy it, must 
supply water or pay compensation. It is not imperative on the Commissioners 
to levy a water-rate. They should not do so until they are in a position to 
supply water, and if, in a part of the city, they are in a position to do so and 
desire to obtain at once a return for their works, they should apply to the 
Government to sxcept the other portions of the city from the operation, of the 
Act. The Government will then exercise the power it has res’erved to itselfj
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and will determine wliether it will in wliole or in xjart assent or refuse 
compliance with the req[uest, and in so doing, it will be doubtless guided by the 
consideration whether the Commissioners have used due diligence to carry out 
the Act. On the question as to the right of the plaintiff to maintain suit and 
to recover damages, we are in accord with the opinion of the learned Judge by 
whom the suit was tried.

W e regret we are unable to agree with him that the plaintiff is entitled to 
an injunction. No case has been cited to show that where a public body has 
received by statute a discretion to determine on the levy of a rate and an 
obligation to collect it, it is competent to the Court to deprive the public body 
of such discretion or to prohibit it from the discharge of its obligation.

[2 1 2 ] W e must, therefore, allow the appeal so far as to ]'everse the order 
for and dissolve the injunction. In other respects we affirm the decree and 
dismiss this appeal. W e direct tlaat each party bear his own costs of this appeal.

Solicitors for the Appellants :— Messrs. Bar clay and Morgan.
Solicitors for the Eespondent:— Messrs. Branson and Branmn.
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Ivanara Paniker..................(First Defendant) Appellant
versus

Ryrappa Paniker................. (Plaintiff) Eespondent."

Self-acquisition by member of tarwad—Aclverae possession by branch of tarwad.

W h e n  a  m e m b e r  o f  a  t a r w a d  i n  p o s a e s s io n  o f  l a n d s  a c q u i r e d  b y  f o r m e r  m e m b o r e  o f  h i s  

t a v e r a i  ( b r a n c h )  o p e n ly  s e t s  u p  a n  d e p e n d e n t  t i t l e  t o  t h o s e  l a n d s ,  h i s  p o s s e s s io n  b e c o m e s  

h o s t i l e  t o  t h e  t a r w a d ,  a n d  L i m i t a t i o n  b e g in s  t o  r u n  a g a i n s t  t h e  t a r w a d  f r o m  t h a t  t im e .

T h e  plaintiff in this case, as Karnavan of Tarwad, sued the first
defendant and his mother the second defendant as members of the tarwad, to 
recover certain parcels of land in their possession; and as to other parcels in 
the possession of tenants, prayed for a declaration that they were the property of 
the tarwad, inasmuch as the defendants, who denied that plaintiff belonged to 
the Valayamprath Tarwad, claimed them as their own. The lands claimed 
were numbered 1-20 in the plaint.

* Second Appeal No. 829 of 1880 ^aipst the decree of the Subordinate Judge of North
Malabar, modifying the decree of thd Digtnct Munsif of Badagara, dated 23rd Augixst 1880.
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