
THE. INDIAN LAW  REPORTS. [VOL V;

APPELLATE CRIMINAL.

B efore Mr. Jus dee White and Mr. Justice Maclean.

1880 NOSHA,t MISTRr ahd RAM CilUWDER HALDAR v. THE EMPBESS.* 
May ID.

Confession*-Criminal Procedure Code (Act X  o f 18&2), ««, ]22 and346^ 
Evidence Act ( I  o f  1872), s. 33.

When a confession is made to a Mngistratefby on accused person during an 
enquiry held previously to the case being taken up' by the committing officer, 
end by an officer acting merely as a recording officer, it must be recorded in 
Strict accordance 'vitli the provisions of ss. 122 and 346 of the Code of Crimi
nal Procedure, I f  the provisions of these sections have not been fully complied 
witli by the recording officer, the Court o f Session may take evidence that the 
accused person duly made the statement recorded ; but a Court of Session 
is not at liberty to treat a deposition sent up with the record and made by the 
recording officer before the committing officer to the effect that the accused; 
person did in fact duly make before him the statement recorded as evidence 
of that fact. In suoh a case the recording officer must himself be. called and 
examined by the Court o f Session, except in cases in which the presence of 
the reeording officer cannot be obtained -without an amount "of delay or ex
pense -which, under the circumstances of tha case, the Court of Session consi
ders unreasonable.

T h e  two appellants in this case had, ■with several others, been 
arrested on a charge of dacoity. The Magistrate, of the district 
had, apparently under s. 115 of the Criminal Procedure Code, 
directed a preliminary enquiry to be held before, a Deputy 
Magistrate, The Deputy Magistrate, besides examining the 
witnesses brought before him on behalf of the prosecutioD,a,lso 
examined the appellants, and took down and recorded tbeir 
statements, which amounted' in each instancy to confessions of 
guilt. He omitted, however, to certify, as required by ss. 122 and 
346 of the Criminal Procedure Code, that the examination had been 
taken in his presence and in his hearing, and that the- record flf 
it contained, accurately the whole of the statement made,-toy 
the accused, and that he believed the confessions to have bees
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made voluntarily. .The case was afterwards transferred to the isso 
Joint Magistrate, 3jy  whom the prisoners were eventually -com-

, ■ ^ u ^  M iam i a n d

jnitted for trial to tlie Sessions. The Joinfc Magistrato noticing Ram Ghundkq 
that the provisions of ss. 122 and 346 had-not been duly com- r™*
plied with, to i*emedy this defect, himself called and examined 
the Deputy Magistrate, and after taking his deposition, attached 
it to the record and sent it up with the other depositions to the’
Sessions Court. The' Sessions Court treated the deposition of 
the Deputy Magistrate as sufficient evidence that the confessions 
of the appellants had been duly taken and recorded, and accord
ingly convicted both the appellants upon their own confessions.

From this order the appellants appealed to the High Court, 
on the grounds—

1st—That the deposition of the Deputy Magistrate ought not, 
under s. S3 of Act I of 1872, to have been received in evidence, 
it not appearing that his presence might not have been obtain
able without unreasonable delay or expense ; and 

2nd.—That without the deposition properly admitted, or the 
evidence of the Deputy. Magistrate, the confessions of the appel
lants ought not to have been received in evidence.

Both the appellants and the Crown were unrepresented.
The judgment of the Court (White and Maclean, JJ.) wfia 

delivered by
W h ite , J .—We have now considered the cases of the prisoners 

Noshai Mistri and Ramchunder Haidar with reference to the 
ruling of the Full Bench in the case of Anuntram Singh (1), 
and are of opinion that the ruling in question has no application 
in the present case, but that the confessious are inadmissible for 
the following reasons:—

They were in. our opinion confessions recorded under s. 122 
of the Code, and are defective from the omission of-the’ Deputy,
Magistrate to record the certificate required by s. 34G, Criminal 
Procedure Code, and .the defect cannot be cured by taking evi
dence under the last clause of s. 346,

Independently of this objection, we thihlc that, even if the 
defect could have been cured by taking evidence under that
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1880 section, {he Sessions Judge had no evidence on the point before 
him onr which he could act, for the last clause of s. 346 , directs 
that the Court of Session shall take tlie evidence. In this case, 

Ĥ m'1 committing Magistrate took the deposition of the recording 
Emw'.«£b. MaCf-stl.ate) which he appears to have had uo authority to do.

Furthermore, we think that if the committing Magistrate had 
power to take the recording Magistrate’s evidence, the Sessions 
Judge has =not shown that that Magistrate's deposition was 
properly admitted under the provisions of the 33rd section of 
the Evidence Act,. 1872. There is nothing on the rccord to show 
that" the presence o£ the recording Magistrate could not have 
been obtained without an afuount of delay or expense which 
in the opinion of the Court was unreasonable.

We accordingly set aside the conviction and sentence, and 
direct the discharge of the appellants Noshai Mistri and Rani 
cliunder Haidar,

Conviction set aside.
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