
The Court ( T U R N E R ,  C. J., and M u t t u s a m i  A y y a e , J.) delivered the 
following

[401] Judgment:—By moving the Court to appoint a Commissioner, the 
a p p e lla n ts  impliedly undertook to pay a fair remuneration to the Commis
sioner for his services, and although it was competent to the Court to require 
that a sum should, for this purpose, be deposited, the omission to exercise this 
power does not debar the Commissioner from recovering his remuneration from 
the party at whose instance he was engaged.

The subsequent order of the Court that the tlien defendant should bear 
the costs of the commission was irregular. If the appellants had paid the costs 
of the commission, they might have moved the Court to review its order as to 
costs, so as to enable them to recover from the then defendant, in execution of 
decree, the amount paid by them as tlie remuneration of the Commissioner.

We dismiss the appeal with costs.

I. L. R. 4 Mad. m ( SIVA BHAGIAM r.

[4 Mad. 401]

APPELLx\TE CIVIL.

The 10th January, 1882.
P e b s e n t :

S i b  C h a r l e s  A .  T u r n e r , K t ., C h i e f  J u s t i c e , a n d  M r . J u s t i c e  

M u t t u s a m i  A y y a r .

Siva Bhagiam............... (Defendant), Appellant
and

Palani Padiachi...............(Plaintiff), Respondent."

Sale in execution of mortgage decree aqainst widoiv of Hindu, qua representative 
of mortgagor, not bhiding on son's ividoiu.

A  H i n d u  h a v i n g  m o r t g a g e d  f a m i l y  p r o p e r t y  d ie d  le a v in g  a  w id o w  a n d  a  s o n  h i m  s u r v i v i n g .  

T h e  i io n  d ie d  le a v in g  a  w id o w ,  t h e  d e f e n d a n t .  T h e  m o r t g a g e e  t h e n  s u e d  t h e  w id o w  o f  t h e  

f a t h e r ,  a s  h i s  r e p r e s e n t a t iv e ,  a n d  t h e  p r o p e r t y  w a s  s o ld  a n d  b o u g h t  b y  t h e  p l a i n t i f f  i n  e x e c u 

t i o n  o f  t h e  d e c re e  o b t a in e d  a g a in s t  h e r .  T h e  p l a i n t i f f  h a v i n g  b e e n  d is p o s s e s K e d  b y  t h e  

d e f e n d a n t  s u e d  t o  r e c o v e r  t h e  l a n d  :

Held t h a t  t h e  d e f e n d a n t  w a s  n o t  b o u n d  b y  t h e  d e c r e e  o r  s a le  a n d  t h a t  t h e  p l a i n t i f f  w a s  

n o t  e n t i t l e d  t o  r e c o v e r .

Tlw General Manager of the Diirbbhunga Raj v .  Maharajah Goomar Jianuqmt Singh 
d i s t i n g u i s h e d  (1 4  M .  I .  A . ,  6 0 5 ) .

O n e  Soka Padiachi mortgaged certain lands to Vedagiri Mudali, who, after 
the death of Soka and of his son Govinda, brought a suit, No. 124; of 1876, 
against Menachi, the widow of Soka, to [#02] recover his debt by sale of the 
property mortgaged. The land was sold and the plaintiff bought it in June 1877 
and was put into possession by the Court.

* Second Appeal No. 643 of 1881 against the decree of J. H . Nelson, District Judge of South
Arcot, confirming the decree or Adiappa Chettiar, Subordinate Judge ofOuddalore dated 17th
May 1881.

1242



The defendant (a minor), the widow of Govinda having brouglit a suit 
against for possession of the family-property and succeeded, dispossess
ed the plaintiff.

The plaintiff now sought to recover possession of the land he had pur
chased froEQ the defendant.

Both the Subordinate Judge and District Judge considered the defendant 
bound by the decree and sale in Suit No. 12 i of 1876 and decreed for the 
plaintiff.

The material portion of the judgment of the District Judge was as follows
“  W h a t  a lo n e  w a s  s e r i o u s l y  a r g u e d  w a s  t h e  q u e s t io n ,  w h e t h e r  t h e  i n f a n t  d e f e n d a n t ,  b e in g  

t h e  w id o w  o f  t h e  s o n  a n d  s u c c e s s o r  o f  t h e  o b l i g o r , c a n  b e  h e l d  t o  b e  o b l ig e d  b y  t h e  d e c r e e  m a d e  

a g a i n s t  h e r  m o t h e r - i n - l a w  i n  a  s u i t  t o  w h i c h  s h e  w a s  n o  p a r t y ,  a n d  i n  w h i c h  h e r  c l a im s  a s  

s u c c e s s o r  w e r e  i g n o r e d .  T h e  d e f e n d a n t  u r g e s  t h a t  s h e  is  t h e  s o le  h e i r e s s  o f  h e r  h u s b a n d  to  

t h e  e x c l u s io n  o f  h e r  m o t h e r - i n - l a w ,  a n d ,  t h e r e f o r e ,  s h e  a n d  n o t  h e r  m o t h e r - i n - l a w  s h o u l d  h a v e  

b e e n  s u e d  f o r  p a y m e n t  o f  t h e  d e b t .  A n d ,  f u r t h e r ,  t h e  d e f e n d a n t  t i r g e s  t h a t  a l l  t h a t  c o u ld  be  

s o ld  b y  t h e  C o u r t  w a s  t h e  r i g h t ,  t i t l e ,  a n d  h i t e r e s t  o f  h e r  m o t h e r - i n - l a w  'w h i c l i  a m o u n t s  t o  

n o t h i n g .

“  T h e  q u e s t i o n s  i n v o l v e d  ( s o m e  o f  t h e m  v e r y  s e r io u s  q u e s t io n s )  h a v e  n o t  b e e n  e x h a u s t -  

i n g l y  d e a l t  w i t h .  I n d e e d ,  f o r  t h e  m o s t  p a r t  t h e y  h a v e  n o t  b e e n  t o u c h e d .  I t  w i l l  b o  s u f f i c i e n t ,  

t h e r e f o r e ,  f o r  m e  t o  i n d i c a t e  v e r y  b r i e f l y  m y  r e a s o n s  f o r  a g r e e in g  w i t h  t h e  L o w e r  C o u r t .

“  T h e  d e b t  b e in g  i - e a l l y  d u e ,  a n d  t h e  e s t a t e  l e f t  b y  th e  d e c e a s e d  o b l i g o r  b e in g  a n s w e r a b le  

f o r  i t ,  t h e  o b l ig e e  b r o u g h t  a  s u i t  v i r t u a l l y  a g a i n s t  t h e  e s t a t e ,  a n d ,  i n  d o in g  s o ,  n a m e d  t h e  

o b l i g o r ’ s  w id o w  a s  t h e  p r o p e r  p e r s o n  t o  p r o t e c t  t h e  e s t a t e  a n d  r e s i s t  a n y  e x c e s s  o f  d e m a n d .  

T h e  q u e s t i o n  a p p e a r s  t o  m e  t o  b e , w h e t h e r  t h e  o b l ig e e  m a d e  a  m is t a l^ e  i n  s o  a c t i n g ,  w l i e t h e r ,  

i n  s h o r t ,  t h e  i n f a n t  w id o w ,  w h o  i s  s o  y o u n g  t h a t  s h e  n e v e r  l i v e d  w i t h  h e r  h u s b a n d ,  w a s  a  

p e r s o n  m o r e  p r o p e r  t h a n  h e r  m o t h e r - i n - l a w  t o  be  d e s ig n a t e d  p r o t e c t r e s s  o f  t h e  e s t a t e .  I  

t h i n k  t h i s  q u e s t i o n  m u s t  b e  a n s w e r e d  i n  t h e  n e g a t iv e .

I t  i s  p o s s ib le  t h a t  t h e  p l a i n t i f i  m a y  be  r i g h t  i n  a s s a m m g  t h a t  s h e  i s  t h e  s o le  h e i r e s s  o f  

h e r  h u s b a n d ,  a n d  h e r  m o t h e r - i n - l a w  i s  t o  b e  w h o l l y  e x c lu d e d  f r o m  t h e  i n h e r i t a n c e ,  i f  a n y .  

B u t  t h i s  i s  b y  n o  m e a n s  c e r t a i n .  F o r  t h e  p a r t i e s  a r e  P a d i a c h i e s  a n d  w e  d o  n o t  k n o w  w h a t  

t h e i r  l e g a l  u s a g e s  m a y  b e . A n d ,  i n  a n y  c a s e ,  t h e  m o t h e r - i n - l a w  m u s t  h a v e  a  r i g h t  t o  m a i n 

t e n a n c e ,  w h i c h  r i g h t  i f  t h e  e s t a t e  i s  v e r y  s i n a l l ,  a n d  s u c h  a p p e a r s  t o  b e  t h e  c a s e  h e r e ,  m a y  

b e  m o r e  t h a n  t a n t a m o u n t  t o  a  r i g h t  t o  a  s h a r e .  A n d  t h i s  b e in g  s o , t h e  m o t h e r - i n - l a w  m i g h t  

j u s t l y  c l a i m  t o  b e  e n t i t l e d  t o  p r o t e c t  t h e  r e m a in s  o f  t h e  e s t a t e  o n  h e r  o w n  a c c o u n t .

“  T h e n  a g a in ,  o n  t h e  h y p o t h e s i s  t h a t  t h e  o b l i g o r  a n d  h i s  w i f e  a n d  s o n  f o r m e d  a  

j o i n t  f a m i l y ,  I  t a k e  i t  t h a t  u p o n  t h e  d e a t h  o f  t h e  s o n  t h e  m o t h e r  m u s t  b e  h e l d  t o  

h a v e  s u c c e e d e d  n a t u r a l l y  t o  t h e  m a n a g e m e n t  o f  t h e  f a m i l y  a f f a i r s .  A n d ,  b e in g  t h e

m a n a g e r ,  s h e  w o u ld  r i g h t l y  b e  s u e d  f o r  p a y m e n t  o f  m o n e y  d u e  b y  t h e  f a m i l y .

[ 4 0 3 ]  “  W h e t h e r  t h e  d e f e n d a n t  a n d  t h e  m o t h e r - i n - l a w  u l t i m a t e l y  e le c t  t o  g o  s h a r e s ,  a s  s o  

c o m m o n l y  h a p p e n s  i n  I n d i a n  f a m i l i e s ,  o r  w h e t h e r  t h e  m a in t e n a n c e  o f  t h e  m o t h e r - i n - l a w  a n d  

t h e  c o s t  o f  l i t i g a t i o n  s w a l l o w  u p  e v e r y t h i n g ,  o r  w h a t e v e r  s t a t e  o f  t h i n g s  m a y  h e r e a f t e r  c o m e  

a b o u t ,  i t  s e e m s  t o  m e  t o  b e  c l e a r  a n d  i n d i s p u t a b le ,  t h a t  t h e  p l a i n t i f f  h a s  n o  c a u s e  o f  c o m p la i n t  

i n  r e s p e c t  t o  t h e  c o u r s e  t a k e n  b y  t h e  o b l ig e e  o f  t h e  h y p o t h e c a t i o n - d e e d .  ’ ’

The defendant appealed to the High Court on the grounds that she was no 
party to the suit which resulted in the sale to plaintiff ; that Menaclii was not 
sued as her guardian but as Soka’s representative; and that the ordinary 
Hindu Law ought to have been api)lied ty  the District Judge in. the absence of 
any allegations in proof of special custom at variance with such law.

Bhashyam Ayyangar for Appellant.
Balaji Bao for Eespondent.

PALANI PADIACHI [1882] I. L . R. 4 Mad. 503
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The Oourfc ( T u r n e r , C.J., and M u t t u s a m i  A y y a r , J.) delivered the 
following

Judgment:— The land in suit was mortgaged by the appellant’s father-in- 
law to one Vadagiri Mndali.

Subsequently to the mortgage the mortgagor died leaving a son, the 
appellant’s husband. This son also died, and, after his death, the mortgagee 
brought a suit on the mortgage impleading the widow of the mortgagor as his 
representative.

The appellant was not a party to the suit. A decree was obtained, and 
the hypothecated property brought to sale.

The respondent, the purchaser, claims in this suit to recover possession 
from the appellant.

The appellant cannot, under the circumstances, be bound by the decree 
nor by the sale obtained under the decree.

The estate had, on the death of the mortgagor, become the sole property 
of his son, and, on the death of the son, the property of the appellant subject, it 
may be, to the mortgage. In order to obtain an order for sale binding on the 
appellant, she should have been impleaded. She was entitled to have notice of 
the claim to resist it if it was not a proper charge on the estate she had in
herited from her husband, or to satisfy it and save her interest from sale if 
the charge was a proper one.

In The General Manager of the Diithhunga Bai v. Maharajah Coomar 
Bamap7it Singh (14 M. I. A., 606), the wife of the deceased obligor of a 
[404] bond was impleaded as her husband’s representative and as the guardian 
of her son. It was pleaded on behalf of the son that he was not his father’s 
representative, and that the widow was the sole heiress, and the plea succeeded. 
It would not have been equitable to allow him subsequently to rely on his 
representative character to defeat a sale in execution of the decree.

The appeal is decreed, and the decrees of the Courts below reversed and 
the suit dismissed with costs.

NOTES.
£ T l i e r e  m u s t  b e  s u b s t a n t i a l  r e p r e s e n t a t io n ,  o t h e r w is e  t h e  p r o c e e d in g s  a r e  n o t  b i n d i n g  :—  

(1 8 8 6 )  9 B o m . ,  4 2 9  ; ( 1 8 8 8 )  11  M a d . ,  4 0 8 . ]

I. L. a. 4 Mad. 404 MANICKAVELU MXJDALI Ac. v.

[ 4  Mad. 4 0 4 .3

ORIGINAL CIVIL.

The 17th January, 1882.
P r e s e n t  :

M r . J u s t i c e  K e e n a n .

Manickavelu Mudali and another............... Plaintiffs
and

Arbuthnot and Co................ Defendants.'"

Greditor’s trust-deed— Unclaimed dividends, no provision for redistributing—
Suit for distribution.

W h e r e  a  c r e d i t o r ’ s  t r u s t - d e e d  c o n t a i n e d  n o  p r o v i s i o n  f o r  r e d i s t r i b u t i o n  o f  u n c l a im e d  

d i v id e n d s  a n d  a  s u i t  w a s  b r o u g h t  b y  t h e  r e p r e s e n t a t iv e s  o f  o n e  o f  t h e  c r e d i t o r s ,  p a r t y  t o  t h e

* C i v i l  S u i t  N o .  1 0 9  o f  1 8 8 1  o n  t h e  O r i g i n a l  S id e  o f  t h e  H i g h  C o u r t .
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