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FULL BENCH.

Before Sir Richard Qarth, K., Chief Justice, Mr. Justice Jackson, My,
Justice Pontifex, Mr, Justioe Morris, and Mr, Justice Mitter,

1880 TYE EMPRESS ». ANUNTRAM BINGH iwp OTHERS.*
April 28

Confession—Code of Criminal Progedure (Act X bf 1672), ss. 122, 198, 846,

A confession recorded by a.Magistrate, who afferwards conducts the
enquiry preliminary to committal, and, has Jurls(jlctlon to do so,is to be trented
83 an exemination ander s. 198 of the Criminal Procedure Codé and 'not ag'a
confassion recorded nnder s, 122, nétwithstanding that the prisoner may have
been brought before the Magistrate before the conclusion of the police
investigntion, To such a confession consequently the provisions of the last
peragraph of s. 346 apply.

Section 122 of the Criminal Procedure Code contemplates and provides
for cages in which confessions are recorded by a Mpgistrate other than the
Magistrate by whom the case is enquired ipto or tried,

The Empress v. Mannoo Tumoolee (1) distingnished,

Tars was a reference made by Mr. Justice Jackson and Mr,
Justice Tottenham to'a Full Bench. The order of reference
was as follows :—

“Qne Anuntram, with (& woman named Tophia Bewah and
others, were charged with ' most brutal and atrocious murder,
and were tried by the Court of Sessions of Cuttack. Anuntram
and Tophia were convicted and sentenced to death, and their
case is mow before us; A third person, named Dariah Smgh
was also convicted and was sentenced to transportation for.
life, and he has appealed.

“The evidence for the prosecution was scanty, and was nob
of very, good quality; and part of it consisted of two con-
“fessions made by the prisoners Tophia and Daxiah and recorded
by the Joint Magistrate, who afterwards committed all the
prisoners for trial, Upon these confessions being tendered in

* Criminal Reference to a Full Bench, No. 8 of 1880, on Criminal- Appe_als

Nos. 126 and 127 of 1880; sgninst the order of A. W, Cochran, Ofiéisting
Sessions Judge of Outtack, dated the 28th January 1880.

(1) L L. R, 4 Calo,; 696,
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evidence ab the trial, it was objected on the part of the accused
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that they were not admissible, inasmuch as the Magistrate Em"mss
had omitted to annex to them the certificate prescribed by Axurenas

s. 846, and also “that they had hot the signatures or marks of
the accused. The form of certificate required by & 122
had been appended by the Magistrate not to the vernacular
record of the prisoner’s statement,” but to the note of 1t,; which
he took simultareously in English. It was also_ contended
that the prosecution was not at libérty, under s. 34,6 to take
evidence to prove that the prisoners had duly made the state-
ment recorded, because &t was. shid that this examination being
poken under s. 122 had not been taken in a preliminary
enquiry. It was urged that the Joint Magistrate had not, up
to that time, got the case properly before him upon his own
file, and that he himself had given the strongest i)ossible proof
of the nature of his proceeding by noting the confessions in the
case of both prisoners as having been taken unders. 122. The
Sessions Judge, however, for the'reasons stated in his judg-
ment, came to the conclusion that, notwithstanding the use of
the words ‘s. 122° by the Joint Magistrate, they were really
examinations recorded under s 846, and therefore he allowed
evidence to he given showing -that the prisoners had. dyly
made the stabements. The Sessions Judge arrives at  the
conclusion not without some hesitation, and he refers to the
cases of Reg. v. Rai Ratan (1) and The Efmjo,a'ess v. Mammoo
Tamooles (2). Since then there has been anvther decision
by Wilson and Tottenham, JJ—I7n the matier of Rehnpi
Hajdi (3)—in which the same point has been considered,

“In regard to the case of The Empress v. Mannoo Tamoolee (2)
we entirely concur in the ruling of the learned J udges, There the
confession was recorded under s.122 before & Mamstr&te, who,
at the time when he recorded it, had no- jurisdiction over the
case. In the present instance the facts were different, inasmiich
88 the Magistrate who recorded.the. confessions had Junsdxc
tion and did himself conduct the enquify. from first.to last,
and .eventually committed the aconsed to-the Sessions, Tha

(1) 10 Bom, M. C, Rep,, 126, (2) L L. R,, 4 Cile,, 696.
(8) 6 0. LR, 285.
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Empures  great importance, ave: fir stly,—Is not a confrssion recorded by

.
Axuvxrran
Sinair
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questlons which appesr to us material, and which "are of vepy

a Magistrate having jurisdiction, to be treated as an exami-
na.tlon under 8. 193, notwitlistanding that the prisoner or
pnsonels may have been brought before the Magistrate beforg
the conclusion of the police mveeblgahon? and  secondly,~Is
the exafination to be excluded-by Teason of the absence of
a certificate, that it contains accurately the whole of the state-
mont made by the ‘accused ‘person, although the certificata
required by s. 122 is forthcoming, and althGugh the prisomer
himself admits that the examination” does contain the whole
of his statement? We think- these questions to be of such
difficulty and importance that they ought to be decided by
a Full Bench of this Court, and we refer the case accordingly.

“ We observe that the subject has also been considered in &
still more recent case (1) by Morris and FPrinsep, JJ., whose
judgment commends itself to our approval.”

No one appeared to argue’the points referred.

The opinion of the Full Bench was as follows :—

In the particular case out of which this reference arises, the
prisoners, Tophia and Dariah, were arrested by -the police and
forwarded under custody to the Magistrate having jurisdiction,
and made each & confession to him before ,the pelice investigas
gation was’ concluded, (or at least before the.report of the
police investigation was submitted). The  Magistrate who
recorded their confessions was the Magistrate: who conducted
the préliminary enquiry, and committed them for trial to the
Court of Session, And not only had-this officer jurisdiction to
make the enquiry preliminary to commitment, but he had also
the power to determine what Magistrate. should conduct the.
enquiry. . The Sessions J udge finds that, “ when the prisoners
were sent up before him:on the 17th, he had resolved to take
up the preliminary enquiry himself,” as indeed: his duty- requu:ed;
but that the formal order to that -effeci was notmade till &
fow days later. The prisoners, as the Judge :alsp points out
ceased. to be: in the hands of the police from the time. that they
were brought before the Mz}.glstla.te Their c¢onfessions were

(1) Krishuo Monee v. The Empress, 6-C, L, K., 280.
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rocorded, and they were ordered to be placed in hajut, and there-
pfter the preliminaly enquiry, as it affected them, was tarried
on, and the police investigation was ab an end.’

Under these circumstances, we are of opinion that the.con-
fessions of these two prisoners must be regarded as having
peen made in the courge of a, preliminery .enquiry, gud not
ander 8. 122, Code of Criminal Procedure; and that, con-
sequently, the provisions of the last paragraph of s. 846 apply.

‘Section 122 contemplates and provides for cases in which
confessions are recorded by & Magigtrate other than the Magis-
trate by whom the case is enquired into or tried. When, bhere-
fore, as here, the Magistrate who recorded their confessions was.
the Magistrate who conducted the enquiry preliminary to com-
mitte], and had jurisdiction so to do, such confessions cannot
be treated as taken under s. 122 ; nor can the circumstance of
the Magistrate having noted at the head of the confessions that
they were recorded under 5. 122 affect the matter. The case of
The Empress v. Hannoo Tamoolee (1) doesnot conflict with this
view; for thoiigh the Magistrate who recorded the confession
in that case subsequently conducted the preliminary enquiry
aid committed the prisoner for trial, yet, at the time of recordirig
his confession, he was outside the limits of his jurisdiction, and
had no power to fake up the preliminary enquiry.

It seems to us, therefore, that the first question of reference,
viz., whebher a confession recorded by a Ma.glsbra,te having j _]uus-
diction is to be treated as an examination under s. 198,
notwithstanding that the prisoner or prisoners may have been
brought before the Magistrate before the conclusion of the
police investigation, should be answered in the affirmative,

Holding this view, the second question of reference does nob
arise, and need not be dealt with,

(1) L L. R,, 4 Calo,, 696,
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