
[390] The Court under the 91st section is empowered to issue a summons 
to the person in possession to show by what title he claims to hold and occupy 
the premises. If he does not appear and show cause to the contrary, that is 
to say, if he does not appear, or if, having appeared, he does not show cause to 
the contrary, then, on proof of the holding and of the determination of the 
tenancy, if any, and of the right of the claimant to possession, the Court may 
issue a warrant to place the claimant in possession.

What is the meaning of the term “ showing cause to the contrary ? ”
We may refer to the English decision Fectron v. Norvall (17 L. J. Q. B., 161) 

that the cause shown must be cause which is in the opinion of the Court 
sufficient.

The decision of this Court to which we have been referred indicates as 
sufficient cause proof that the riglit to possession depends on a difficult or really 
doubtful question of title to the ownership in the property bond fide, raised by 
the Iverson in possession ; and expressing the illustration more generally, we 
agree that proof of the existence of a difficult or doubtful question as to the 
right to possession boyid fide raised by the person in possession is sufficient 
cause.

It is not the mere assertion of a right or title to possession that will 
justify the Small Cause Court in refusing rehef: it must first be satisfied that 
the right or title is asserted in good faith and on reasonable grounds.

NOTES.
[See, a ls o ,  (1 8 9 0 )  15  B o m . ,  4 0 0 . ]
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The 14th December, 1881.
P e e S E N T :

M e . J u s t i c e  K e e n a n  a n d  M r . J u s t i c e  K i n d e e s l e y .

Narasimma Thatha Acharya............... (Plaintiff), Appellant
and

Anantha Bhatta and others............... (Defendants), Eespondents."'’

Paricharaka offi.ce and emoluments— Sale of, by Archcika, invalid.
A n  A r c l i a k a f  c a n n o t  s e l l  t h e  o f f ic e  a n d  e m o lu m e n t s  o f  P a r i e h a r a k a J  i n a s m u c h  a s  t h e y  

a r e  extra cormnercium.

b i n d i n g  o n  a  q u e s t i o n  o f  t i t l e ,  a n d  t h e  s e c t io n s  c l e a r l y  s e c u r e  t o  t h e  p e r s o n  i n  p o .S R e s s io n  t h e  

r i g h t  t o  h a v e  t h e  t i t l e  t o  t h e  p r o p e r t y  t r i e d  b y  a n o t h e r  C o u r t  c o m p e t e n t  t o  d e c id e  f i n a l l y .

U p o n  a  c o n s i d e r a t io n  o f  a l l  t h e  s e c t io n s  "we a r e  ( a l t h o u g h  n o t  i n s e n s i b l e  t o  t h e  i n c o n v e n i 

e n c e  p o in t e d  o u t_  b y  t h e  l e a r n e d  F i r s t  J u d g e )  u n a b le  t o  c o m e  t o  t h e  c o n c l u s io n  t h a t  t h e  F i r s t  

J u d g e  w a s  r i g h t  i n  r e f u s in g  t o  e n t e r  u p o n  t h e  c a s e  m e r e l y  b e c a u s e  t h e  d e f e n d a n t s  s o t  u p  i n 

d e p e n d e n t  t i t l e  i n  t h e m s e lv e s .  W e  t h i n k  t h e y  h a d  a  r i g h t  t o  p u t  t h e  p l a i n t i f i  u p o n  p r o o f  o f  
h i s  r i g h t  t o  t h e  p o s s e s s io n ,  a l t h o u g h  t h a t  i n v o l v e d  t h e  c o n s id e r a t io n  o f  a  q u e s t i o n  o f  c o n f l i c t i n g  
t i t l e  b e tw e e n  t h e  p l a i n t i f f  a n d  t h e  d e f e n d a n t .

* S e c o n d  A p p e a l  N o .  3 1 7  o f  1 8 8 1  a g a i n s t  t h e  d e c r e e  o f  J .  H o p e ,  D i s t r i c t  J u d g e  o f  

C h i n g l e p u t ,  c o n f i r m in g  t h e  d e c r e e  o f  V ,  S u n d a r a m ie r ,  D i s t r i c t  M u ^ n s if  o f  T i r u v a l l u r ,  d a t e d  6 t h  
D e c e m b e r  1 8 8 0 .

t  A  p r i e s t  w h o  a lo n e  i s  a l lo w e d  p e r s o n a l l y  t o  a t t e n d  u p o n  t h e  i d o l .  F r o m  A r c h a = i d o l .

I  A s s i s t a n t  t o  t h e  A r c h  a k a — n o t  a l l o w e d  t o  t o u c h  t h e  i d o l .
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The plaintiff and the fifth, sixth, and seventh defendants were Dharma- 
kartas of the pagoda of Sri Vijiaragava Perumal at Tirux)akuli in the taluk of 
Conjeeveram.

The first and second defendants were the Archaka Mirasidars in the 
pagoda.

This suit was brought to set aside a sale made in 1875 of one-third of the 
Paricharaka rights of the first and second defendants to the third and fourth 
defendants and for an injunction to prevent the third and fourth defendants 
from performing the duties of the Paricharaka office.

The fifth defendant did not appear and was reported dead.
Tlie rest of the defendants pleaded that the sale was valid.
The material portion of the Munsif’s judgment was as follews :—

“  T h e  p r e s e n t  s a n c t i t y  o f  A r c h a k a  i s  a  m a t t e r  o f  g r e a t  m o m e n t  a s ,  a c c o r d i i i g  t o  t h e  e v i 

d e n c e ,  t h e  d e v o t e e s  h a v e  t o  t a k e  f o o d  a n d  w a t e r  f r o m  h i s  h a n d s .  T h e  o fE io e s  o f  A r c h a k a  a n d  

P a r i c h a r a k a  h a v e  a lw a y s  b e e n  h e l d  c o n j o i n t l y  b y  p e r s o n s  w h o  a r e  f i t  t o  b e  A r o h a k a s .  N o w  

t h e  p e r s o n  w h o  h a s  p u r c h a s e d  t h e  P a r i c h n , r a k a n  M i r a s i  i s  o n e  i n c o m p e t e n t  t o  h o l d  t h e  A r c h a -  

k a n ’ s  o f f ic e .  T h e  s a le  i n  q u e s t i o n  a m o u n t s  m o r e  t o  t h e  s p l i t t i n g  o f  t h e  d u t i e s  o f  a  M i r a s i d a r  i n t o  

t w o  a n d  a s s i g n in g  o n e  p o r t i o n  o f  t h e m  t o  a  p e r s o n  w h o  i s  i n c o m p e t e n t  t o  d o  t h e  o t h e r  p o r t i o n  

t h a n  t o  t h e  a s s i g n m e n t  o f  a  s in g le  a n d  c o m p le t e  M i r a s i .  I n  t h e  s in g le  i n s t a n c e  a d d u c e d ,  

w h e r e in  t h e  p r e d e c e s s o r  o f  d e f e n d a n t s  1 a n d  2  a s s ig n e d  a w a y  t h e i r  M i r a s i s  t o  d e f e n d a n t s  1 

[ 3 9 2 ]  a n d  2 ,  t h e  A r c h a k a  a n d  P a r i c h a r a k a  M i r a s i  w e r e  c o u p le d  t o g e t h e r .  T h e r e  i s  n o  d o u b t  

t h a t  t h e  e f f i c i e n t  p e r f o r m a n c e  o f  t h e  d u t i e s  w o u ld  h e  c o n s id e r a b l y  a f f e c t e d  b y  s u c h  s p l i t t i n g  

o f  d u t i e s  a n d  t h e  i n t r o d u c t i o n  o f  s t r a n g e r s  w i t h o u t  t h e  c o n s e n t  o f  t h e  t r u s t e e s .  I  a m  

t h e r e f o r e  o f  o p in i o n  t h a t  t h e  s a le  o f  t h i s  o f f ic e  i s  i l l e g a l .

“  A  d e c l a r a t i o n  t o  t h a t  e f ie c t  w i l l  b e  m a d e  i n  t h i s  s u i t ,  f o r  p l a i n t i f f  h a s  c e r t a i n l y  a  c a u s e  

o f  a c t i o n .  H e  h a s  t h e  r i g h t  t o  s e e  t h a t  t h e  e x i s t i n g  r i g h t  a n d  c u s t o m s  a r e  m a in t a i n e d .

‘ ‘ B u t  I b e l ie v e  t h e r e  a r e  n o  g r o u n d s  f o r  g i v i n g  a n  i n j u n c t i o n  t o  r e s t r a i n  t h e  d e f e n d a n t s  

3  a n d  4  f r o m  d o in g  t h e  P a r i c h a r a k a n  d u t i e s .  T h e y  a p p e a r  t o  b e  t h e  n o m in e e s  o f  s i x t h  a n d  

s e v e n t h  d e f e n d a n t s  w h o  f o r m  t h e  m a j o r i t y  o f  t h e  t r u s t e e s .  A s  t h e y  t h e m s e lv e s  a r e  n o b  

i n c o m p e t e n t  t o  p e r f o r m  t h e  d u t i e s ,  t h e r e  c a n n o t  b e  a n  i n j u n c t i o n . ”

The plaintiff and the third and fourth defendants appealed separately.
The District Judge confirmed the Munsif’s decree.
The plaintiff ajDpealed to the High Court, and the third and fourth defen

dants filed objections to the decree so far as it ruled that the sale was invahd.
FartJiasamdi Ayyangar and T. Bangacharyar for Appellant.
P. Bangacharyar for third and foui’th Respondents.
The Court (Keen an  and KlNDERSLEY, JJ.,) delivered the following
Judgment;— We do not think that we should hesitate to give judgment 

confirming the decree so far as it goes, and, further, to grant an injunction to 
restrain the third and fourth defendants from doing any act under any title alleged 
under the illegal sale.

The sale is of duties of part of the office of xA.rchaka, that is, for a certain 
number of days in every month of such part, of the duties of i?aricharakum. 
The Archaka duties are those of offering up worship in the temi^le on behalf of 
the community ; and in the course of the worship the worshij)pers take from 
the hand of the Archaka water which is considered to ’be sacred water. 
The alienees, third andfourth defendants, are not of the same sect â s the Archaka, 
who has, as it appears, been always a Bhatta.

It is the duty of the Archaka alone to perform this, the duty of presenting 
such water, as ŵ ell as others. There are some emoluments attached to the
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performance of the duties, and it it is tlie right to receive these emoluments 
as well as the right to perform the duty that has been sold for Es. 150.

We have no doubt that such office so intimately connected wih and 
essential to the religious worship is not legally the subject of [  393] sale. 
Vcncatarmiar v. Srinivasa Ayyangar (7 M. H. 0. E., 32); Bajah of Gherakal v. 
Mootha Bajah (7 M. H. G. E., 210).

We, therefore, allow the injunction to go in the modified form abovemen- 
tioned, and allow the plaintiff’s ap̂ aeal with costs and disallow the defendants’ 
objection with costs.

NOTES.
[ T h e  o f f ic e  o f  S h e b a i t i  r i g h t  is  n o t  s a le a b le  :— (1 9 0 7 )  1 2  0 .  W .  N . ,  9 8 .  See a l s o  (1 8 9 6 )  2 3  

C a l .  6 4 5  ; (1 8 9 0 )  1 7  G a l .  5 5 7 .

See t h e  n o t e s  t o  (1 8 7 6 )  1 M a d .  2 3 5  P .  C .  i n  t h e  ‘ L a w  R o p o r f c s ’ E e p r i n t s . j

i. L. s .  4:Mad. 393 MADAPUSI SRINIVASA AYYANG AE &c. i*.

[4 Mad. 393]
APPELLATE CRIMINAL.

The 20th and 22nd December, 1881.
P r e s e n t :

S i b  C h a r l e s  A .  T u r n e r , K t ., C h i e f  J u s t i c e , a n d  M r . J u s t i c e  

M u t t u s a m i  A y y a r .

Madapusi Srinivasa Ayyangar ... Petr, in No. 553,
Guntur Desikacharyar ... ,, ,, 554,
Bashkara Narasimmachaiyar ... ,, Nos. 568,

569, 570,
Tirumalai Kasturi Ayyangar ... ,, No. 584,
Agaram Alagasinga Ayyangar ... ,, ,, 589

against 
The Queen."'

Madras Act I I I  o f1869—D&partmental inqmrij— Indian Penal Code, Section 172 
Onus prohandi— Facts to be proved.

A  C o l l e c t o r ,  w h o ,  i n  o r d e r  t o  d r a w  u p  a  r e p o r t  f o r  t h e  i n f o r m a t i o n  o f  G o v e r n m e ia t ,  h o l d s  

a  d e p a r t m e n t a l  i n q u i r y  i n t o  t h e  c o n d u c t  o f  a  T a h s i l d a r  a c c u s e d  o f  e x t o r t i o n  i n  t h e  d i s c h a r g e  o f  

h i s  e x e c u t iv e  d u t ie s ,  i s  a u t h o r i z e d  u n d e r  t h e  p r o v i s i o n s  o f  M a d r a s  A c t  I I I  o f  1 8 6 9  t o  i s s u e  

s u m m o n s e s  f o r  t h e  a t t e n d a n c e  o f  p e r s o n s  w h o s e  e v id e n c e  m a y  a p p e a r  t o  } h im  n e c e s s a r y  f o r  

t h e  i n v e s t i g a t i o n .

I n  o r d e r  t o  p r o v e  t h e  c o m m is s io n  o f  a n  o f f e n c e  u n d e r  S e c t i o n  17'2f o f  t h o  I n d i a n  P e n a l  

C o d e ,  t h e  p r o s e c u t o r  m u s t  s h o w  t h a t  a  s u m m o n s ,  n o t ic e ,  o r  o r d e r  h a s  b e e n  i s s u e d ,  a n d  t h a t  

t h e  a c c u s e d  k n e w ,  o r  h a d  r e a s o n  t o  b e l ie v e ,  t h a t  i t  h a d  b e e n  i s s u e d .

* P e t i t i o n s  N o s .  5 5 3 ,  5 5 4 ,  5 6 8 , 5 6 9 ,  5 7 0 ,  5 8 4 ,  5 8 9  o f  1 8 8 1  a g a in s t  t h e  s e n t e n c e s  o f  

A .  P i n t o ,  D e p u t y  M a g i s t r a t e  o f  C h i n g l e p u t ,  i n  S u m m a r y  t r i a l s  1 8 ,  1 7 , 2 6  a n d  5 2 ,  C a le n d a r  
C a s e  3 1 , a n d  S u m m a r y  t r i a l s  2 1  a n d  2 0  o f  1 8 8 1 .

" tC S e c . 1 7 2  :— ^ W h o e ve r a b s c o n d s  i n  o r d e r  t o  a v o id  b e in g  s e r v e d  w i t h  a  s u m m o n s ,  n o t i c e ,  o r  

o t h e r  p r o c e e d in g  f r o m  a n y  p u b l i c  s e r v a n t  l e g a l l y  c o m p e t e n t ,  a s  

A b s c o n d in g  t o  a v o id  s e r -  s u c h  p u b l i c  s e r v a n t ,  t o  i s s u e  s u c h  s u m m o n s ,  n o t i c e  o r  o r d e r ,  
v i c e  o f  s u m m o n s ,  o r  o t h e r  s h a l l  b e  p u n i s h e d  w i t h  s im p l e  im p r i s o n m e n t  f o r  a  t e r m  w h i c h  

p r o c e e d in g  f r o m  a  p u b l i c  m a y  e x t e n d  t o  o n e  m o n t h ,  o r  w i t h  f i n e  w h i c h  m a y  e x t e n d  t o  f i v e  

s e r v a n t .  h u n d r e d  n x p e e s ,  o r  w i t h  b o t h ,  o r  i f  t h e  s u m m o n s ,  n o t i c e ,  o r

o r d e r  i s  t o  a t t e n d  i n  p e r s o n  o r  b y  a g e n t ,  o r  t o  p r o d u c e  a  d o c u 

m e n t  i n  a  C o u r t  o f  J u s t i c e ,  w i t h  s im p le  im p r i s o n m e n t  f o r  a  t e r m  w h i c h  m a y  e x t e n d  t o  s i x  
m o n t h s ,  o r  w i t h  f i n e  w h i c h  m a y  e x t e n d  t o  o n e  t h o u s a n d  r u p e e s ,  o r  w i t h  b o t h . ]
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