
I. h. E. 4 Mad. 3M THE q u e e n

[335] APPELLATE CRIMINAL.

The 19th Dcccmber, 18til.
P K ESE N T;

Mil. J u s t i c e  I n n e s  a n d  Me. Ju s t i c e  K i n d e r s l e y .

The Queen against Amii'tam.''"

Salt Laws, Breach of— Act X V II of 1840--Pnn}shne)it— Imiwisomne.ni 
in default of 'paijmcnt of Jine illegal.

A seiilicncc of imprisonment in default of payment of a fine imposed under the provisions 
of Act X V II of 1840 is illegal.

T h i s  and eight other similar cases were referred for the orders of the High 
Court under Section 296 of tlie Code of Criminal Procedure by the District 
Magistrate of South Arcot on the ground that the sentence was illegal.

The facts are set out in tlie Judgment of the Court ( I n n e s  and K i n d e e s - 
LEY, JJ.)

No Counsel were instructed.
Judgment:— The Tlurd-class Magistrate convicted the accused under Act 

XVII of 18i0, and passed a sentence of fine, with imprisonment, in default.
The award of imprisonment in default of payment of fine is not allowable 

under the proviaions of Act X V II of 1840, under which and the provisions of 
Madras Act II of 1878 the accused person was held to have committed an 
offence.

Act X Y II of 1840, as was held in the Full Bench decision of 15th Deceni- 
ber 1879, i allows of either fine or imprisonment being imposed as the

Revision Case 169 of 1881.
Calendar Case 236 of 1881 before G. Srinivasayyangar, Third-class Magistrate of Porto 

Novo.
t FU LL December 15, 2879.

(Ttirner, O.J. Innes, Kernan, Kindersley, and Muttusami Ayyar, JJ.)
Case refered lor the orders of the High Court under Section 297 of the Criminal Procedure 

Code by the District Magistrate of----- -
(Act X V II of 1840 authorizes a substantive sentence of imprisonment.)

J u d g m e n t  :— The accused, in the cases submitted, have been convicted by the Seeond-
j  k 4. TT orro Magistrate of oifences against the Salt Laws (Madras Regula-

Madras Act II  of 1878. t a ^ ,tion I of 1805, Act X V II of 1840; and Madras Act II  of 1878) and
have been sentenced, each, to be rigorously imprisoned for a term of thirty days.

The District Magistrate submits the proceedings for revision on the ground, 1st, that the 
sentences are unduly severe, and, 2ndly, that the punishment is opposed to the Order of 
Government, dated 28th August 1879, No. 2209. The Otdor of Government referred to by 
the District Magistrate, though not communicated directly to the High Court, was published 
in the Gazette of the district from vyhich this reference arises. The points on v?hich the cases
have been submitted for revision by the District Magistrate present no difficulties, but the
Carat has taken occasion to consider whether sentences of imprisonment, for the term in ex
cess of ten days.as substantive sentences, are authorized by any of the provisions of the Salt
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substantive punishment. If fine is imposed, imprisonment in default of payment 
tiie fine cannot be awarded.

[336] The award of such imprisonment in this case is nob legal under 
that Act, and the sentence in that respect must be amended.

Laws, and the doubts Gnterfcained on this question by some members of the Court have led 
to the cases being referred to a Full Beucli for decision.

An examination of the earliur Salt Laws {viz., Regulation I of 1805 and Regulation V  of 
1831) suggciits very Ktrongly that the intentiou of the Legislature in enacting Act X V II  of 
1840 was not to create any new penalties (or penalties not authorized at the date of its enact
ment) for breaches of the Salt Laws, but simply to empower the authority therein described 
{viz., the Magistrate of the district) to impose the penalty prescribed by the then existing law 
to an extent short of that awardable by the then Criminal Oourtfs. That penalty was the 
penalty of fine, and the punishment of imprisonment could be adjudged by the Criminal 
Courts only on the omission or refusal of the convicted person to pay the amount of the fin:o.

Whatever may be the correct construction of the law expressed in Act X V II  of 1840, the 
High Court, dealing with the matter at the present time, finds a difficulty in ruling that Act 
X V II of 1810, read with subseq^ueut Acts on the same subject, did not operate to authorize a sub
stantive sentence of imprisonmeiat. The Courts throughout the country have, in practice, 
assumed for years that the Act did authorize imprisonment as a substantive punishment; and 
the Legislature in an Act passed twelve years later {vis., Act V II of 1852) appear to have assumed 
it was authorized. This High Court had also, on at least one occasion (High Court Proceed
ings, dated 22nd December 1876, No, B012), adopted and expressed the same view. It appears 
to the Court that, although, if the question were now submitted to it for the first time, there 
might be ground for adopting a diiierent construction of the Act, it is bound by long practice 
and by precedent to support the construction which has hitherto been accepted.

It remains to consider the grouiids upon which the District Magistrate submits the cases 
for revision by this Court, viz., 1st, the undue severity of the sentences, 2ndl}% that the sen
tences, are in contravention of the Order of Government abovermentioued. The latter ground 
does not, in the opinion of the Court, afford any adequate reason for interfering with the 
sentences of the second-class Magistrate. The order is, it may be admitted, so expressed as to 
appear to prohibit Magistrates from the exercise of the discretion imposed on them by law as to 
whether they shall, in the case of certain offences, i>ass a sentence of fine or a sentence of im
prisonment. Such an order would be vires, as, in the absence of any provisions confer
ring or reserving to the executive Government such a power, the Government cannot, by an 
executive order, release the Magistracy from their obligation to obey the enactments of the 
Legislature. The High Court is therefore bound to assuin that tlie terms of the order are 
suggestive rather than mandatory. It follows that the Court could not, as a Court of Revi
sion, hold a sentence illegal on the ground that it contravened the Order of Government above 
referred to.

At the same time the Court takes this occasion to express its entire concurrence in the 
objects aimed at by the order. It is undoubtedly true that petty ofiencas are more appro
priately punished by fine than, by imprisonment, and that sentences of fine when awarded 
should be proportioned to the means of the offeuder ; and the High. Court, in the exercise of 
its revisional power, has porsistently impressed these views on the Subordinate Courts and 
Magistracy.

As regards the severity of the sentences in tlie cases submitted, the High Courfc. 
agree with the District Magistrate in thinking the imprisonmnent awarded unduly severe. 
The accused have already been released on bail under the orders of this Court.

The sentences . in each case .are now reduced to a . fine of Bs. 2, ori in default, to im
prisonment for a term of seven days.
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£337] The Magistrate is mistaken in supposing tliat there is any conflict 
between the ruling of tlie 15th December 1879 and that of the 26th August 1881.''

The question, whether imprisonment could be awarded in default of pay
ment of fine imposed under Act XVII of 1840, was not considered in the Full 
Bench ruling of the 15th December 1879.

The imprisonment imposed by the High Court in default of payment of 
fine in the final paragraph of the Full Bench ruling was a legal sentence under 
the Act of 1852. t The charge in this case was under Act X V II of 1840, 
and the fine is beyond what is authorized by Madras Act V II of 1852.1' We 
cannot, therefore, uphold the sentence as a legal sentence under the Act 
of 1862.

I. h. R. i  Mad. 337 ARUMUGAM PILLAI

[338] APPELLATE CIVIL.

The 21st December, 1881.
Pe e SENT;

S m  C h a r l e s  A . T u r n e e , K t ., C h i e f  J u s t i c e , a n d  
M r . J u s t ic e  M u t t u s a m i  A y y a r .

Arumugam Pillai..... ......... (Plaintiff), Appellant
and

Vijayammal and another............... (Defendants), Eespondents..'

Madras Begulation X X I X  of 1802, Section 7— “ H eirs” to dismissed Karnavi.
The -word “ lieirs ”  in Section 7 of Madras Regulation X X IX  of 1802 means “  persona 

who, in the event of death, would inherit from the preceding incumbent.”

T h i s  was a suit to establish the plaintiff’s right to the office of Karnam 
of Elanthanguli, a village formerly attached to the Ariyalur Istimrar Zamindari. 
Ramalingam Pillai, the undivided brother of the plaintiff, having been dismissed 
in 1877, after suit brought by the first defendant, the proprietor of the village, 
the claims of the plaintiff to succeed his brother were passed over by the first 
defendant in favour of the second defendant who was appointed Karnam.

The accused was convicted of having manufactured earth-salt contrary to the pro
visions of Section 18, Regulation I of 1805, and wjis sentenced to pay a fine of 10 rupees, or, 
in default of payment, to suffer rigorous imprionment for ten days.

The District Magistrate observes that the order of imprisonmeTit in default of payment 
of fine is illegal on the ground that Act X V II of 1840, under which the punishment was 
ordered, provides for fine or imprisonment only being inflicted, and that the Geiieral Clauses 
Act I of 1868 (Section 5) does not render Sections 63 to 70 of Indian Penal Code applicable 
to enactments passed prior to its date.

This Court directs that the sentence be annulled, and the fine, if levied, refunded.
(( Section 1 of Act V II of 1852 is as follows “  Heads of District Police may hear and 

determine cases of offences against the Salt Laws, when the value of the salt in question shall 
not exceed 5 rupees, and may inflict punishment not exceeding ten days’ imprisonment with 
labour, or a fine not exceeding 3 rupees, conmautable, if not paid, to imprisonment with labour 
for a period not exceeding ten days.”

Second Appeal No. 683 of 1881 against the decree of F . Brandt, District .Xudee of
Tnchinopoly, reversing the’ decree of S. Eamas«mi Mudaliar, District Jfunsif of Arivalur
dated 21st Maroh 1881. j ■>
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