
sent one, viz., Gunganarain SirTcar v. Sreemth Banerjee (1). The J88o 
learned Judges th$re held, that the only persons interested in L o i>t f m ,h u o k  

raising the question of shares,—namely, the co-sharers,—having qopkb
acquiesced in the plaintiff’s statement, the teniyit-defendant rung MojuojIdTr. 
no risk of being called upon to pay again any part of the share 
adjudged to the pluiutiff. We think that when the issue of the 
right of the plaintiff to the share "cla'imed by him has been fairly 
raised and determined,,and the co-sharers have acquiesced in that 
determination, the present defendant cannot be allowed to avoid 
his liability to pay the rent due 'upon such share, ou the 
ground that he has neves before recognized such to he ilie 
share of the plaintiff. In this view, we set aside the judgment 
of the lower Court, aud restore and affirm that of the first Court, 
with costs of this Court and of the Court below.

Appeal allowed.
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Before M r. Justice White and Mr. Justice Maclean.

CJHUlTDtaE OHURN ROY ( P l a i n t i f f )  v. BHIB CHUiTDER x8«0
MUNDUL (D e fe n d a n t ) ,*  April 30.

Easement—Fishery—Prescription—Profit a Prendre —Limitation Act (X V  of
1877J, si. 3 and 26—User.

it
The word ' easement,’ as used in the Limitation Act 1877, lius, by force of 

the interpretfttion-elau.se (s. 3), a very much more ex tensive meaning than the 
-word bears in the English law, for it includes any right not arising from con» 
tract by which one person is entitled to remove and appropriate for his own 
profit any part of the soil belonging to another, or anything growing, on 
attached to, or subsisting upon the land of another. - An easement, therefore, 
under the. Indian law, embraces what in English law is called a profit a 
prendre,—that is to say, a right to enjoy a profit out of the land of another.

A prescriptive riglit of fishery is an * easement' ns defined by s.i3 of the 
Act, and may be claimed by any one who can prove, a 1 user’ of it,—that is td~ 
say, that he has of right claimed and eujoyed it without interruption for a

‘ Appeal from Appellate Decree, No. 1176 of 1879, against the decree of 
C.D. Field, Esq., Judge of East jBurdwun, dated the 1st March 1879, reversing 
the decree of1 Baboo Promotkonafch Banerjee,, Muixsif of Jelmnabad; dateij 
the 15th February 1878.

(1) Ante, p. 915,



1880 period of twenty years, although he does not allege, and oannot prove, that
. C Jhusd icb  he is, or was, in the possession, enjoyment, or occupation of any dominant 
C h u m s R o y  t e n e m ^ t .

S h i e G i iu n d k k

Mundul. Baboo Gopeenafh Hookerjee for the appellant.

Baboo Bepinbeharee Chatterjee for the respondent.

The facts of this case appear sufficiently from the judgment 
of the Court (W h ite  and M a c le a n , JJ.), which was delivered 
by

W h ite , J .—This is an appeal against the decree of the Dis
trict Judge of Burdwan reversing the decree of the Munsif, 
•which had .been passed in favor of the plaintiff, who is the 
appellant before us,

From the language of his plaint it is dubious whether the 
plaintiff, who is the appellant before us, claims the ownership of 
the portion of the khal mentioned in the plaint, or whether his 
claim is confined to a right of fishing in the water of that por
tion of the khal. In the course of the proceedings, however, that 
point was cleared up, for the Munsif says in his judgment 
that the plaintiff’s claim was limited to a prescriptive right, of 
fishery, and it is clear from his grounds of appeal to this Court 
that the plaintiff accepts tfhat view of his case.

The Munsif, finding that there was upwards of twenty years’ 
enjoyment of the right to fish proved by the plaintiff, passed a 
decree in his favor.

The learned Judge in the lower Appellate- Court, in reversing 
that decree, makes this observation: “ Section 26 of the Limi
tation Act, and the twenty years’ prescription there spoken of, 
have no application in the present case, which is not a case of an 
casement, for the simple reason that there is admittedly no 
dominant tenement. What the plaintiff claims is not a right 
appurtenant to any property in his possession. He claims a right, 
in gross, a right to fish in a khal, which is admittedly not on 
his land. He does not. say how he came to acquire the- right 
originally. He relies merely upon the alleged fact of having 
exercised it for a number of years,”

946 'J’ HIS INDIAN LAW REPORTS. [VOL,V,



VOL. V.] CALCUTTA SERIES.' 947

Now, in the first place, the judgment overlooked the fact that isso 
the 'word ‘ easemeiPt,’ as used in the Indian Limitation Act, Chundkic
has, by force of the interpretation-clausa, s. 3, a very much v.
more extensive meaning than the word beafte in the English MumduiJ'* 
law, for it includes any right not arising from contract by 
which one person is entitled to remove and appropriate for his 
own profit any part of the soil belonging to another, or any
thing growing, or1 attached’ to, ov subsisting upon the land of 

1 another; an easement therefore under the law embraces whafc in 
English law is called a profit & prendre,—i. e., a right to enjoy 
a profit out of the land of1*another. 11fc is argued that the clause 
d o es not extend to a fishery, but I ’entirely disagree with the 
argument. The legal meaning of 'lan d ’ is not only dry land, 
but also land covered by water; and I see no reason for holding 
that the word ‘ land ’’ as used in s. 3 bears other than the legal 
meaning which ordinarily attaches to the word. Taking ‘land’ 
to have this meaning, fish may properly be said to grow or 
subsist upon it.

Again, s. 27 of the Act, which contains a proviso applicable 
to the whole doctrine of the acquisition of easements by 
possession as laid down in the previous section, expressly men-: 
tions water as well as land, and as the word ‘ easement has thS 
extended meaning given to it by th$ interpretation-clause, I  
think that, if there was any doubt on the subject, the language of 
the proviso makes it clear that the profit arising from water 
as well as from land was in the contemplation of the Legislature.
It would be attributing a singular oversight to the Legisla
ture if we were to suppose that when dealing with profits 
& prendre, it intended to omit a right of fishery, which is 
one of the most common classes of property enjoyed in this 
presidency.

It is true, as the Judge says, that the x’ight claimed by the 
plaintiff is not a right appurtenant, but a right in. gross; still a 
profit A prendre, which Is the technical name of the right claimed 
by the plaintiff, is a  right recognized by the law, and' may be 
established by the very same sort of evidence as is used to 
establish either a projit & prendre appurtenant, or an easement 
in the ordinary sense of the word.
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1880 I t is clear, therefore, that the Judge, in dealing with the appeal, 
Chukpkk ]iaa fallen into an error of law.

v. 1 The case must, therefore, go( back, in order that the lower Ap-
M u x d u l .  pellate Court maiy decide upon the evidence of user which the

plaintiff has given. Although the Munsif lias found in favor 
of the plaintiff, the defendant (jvho is the respondent before us) 
is entitled to have the opinion of the lower Appellate Court 
upon the'question whether $he user has 'beet of that duration 
and of that character which confers the right claimed.

The user necessary for the purpose must, as s. 26 of the Limi
tation Act provides, he an' “ enjoyment aa of right without 
interruption, and for twenty 'years.”

The Judge in the latter part of his judgment alludes again to 
the Limitation Act, and treating it as doubtful whether the right 
claimed was au interest in immoveable property, goes on to say 
that, supposing it was such an interest,(1) the plaintiff had not 
shown that he had exercised the right adversely to the defend- 
ant for more than twelve years before suit. This is a misappli
cation of the law of limitation. What the plaintiff has to prove 
in order to establish his right is not twelve years’ adverse posses-, 
sion, but twenty years' uninterrupted enjoyment of the fishery 
4s of right. If  he gives evidence of such a user, aud it is not 
contradicted by trustworthy evidence on the part of the 
defendant, it is sufficient to establish the right, which the plaintiff 
claims.

The appeal is allowed, and the case remanded to the Jower 
Appellate Court for retrial. That Court, in retrying the case, 
will have regard to the foregoing observations and directions. 
The costs will abide the event. The costs of the retrial are left 
to be dealt with bythe lower Appellate Court.

Appeal allowed, and case rmnmxted,

(1) This was the ense under Act IX  of 1871, o. 27 of which Act was .: held 
not to include a right of fishery. See Parlutty Nath Boy Chowdry v. 
Mudlio Paroe, I. L. It,, 3 Calc., 276. Rep. Note.


