vOL. V.J CALCUTTA SERIES. 945

gent one, viz., G'zmganaraiu Sirkar v. Sreenath Banerjee (1). The 1880
Jearned Judges th@le held, that the only persons iunteresjed in Loamu.nuox
raising the question of shares,—namely, the co-sharers,—having Goprei

acquiesced in the plaintiff’s statembut, the tengut-defendant runs Mf,’;‘;’;‘,’,‘,';{‘,,,

no risk of being called upon to pay again any part of the share
adjudged to the plniutiff. We think that when the issue of the
right of the plaintiff to thé share "cldimed by him has been fairly

raised and determined,.and the co-sharers have acquiesged in that
determination, the present defendant cannot be allowed to avoid
his liability to pay the rent due ‘upon such share, ou the
ground that he has neve? beforé recognized such to be the
share of the plaintiff. In this view, we set aside the judgment
of the lower Court, aud restore and affirm that of the first Court,
with costs of this Court and of the Court below.

Appeal allowed.

Before Mr. Justice While and Mr, Justice Maclean.

CHUNDEE OHURN ROY (Prawtire) v, SHIB CHUNDER 18480
MUNDUL (DrrexpAxnt),* April 30,

Eusement — Fishery— Prescription—Profit & Prendre— Limitation Aot (X V of
1877), 5.8 and 26— User.

»

The word ¢ easement,’ as used in’the Limitation Act 1877, has, by force of
the interpretation-clanse (a. 8), a very much more ‘extensive meaning than the
word benrs in the Bnglish law, for it ineludes any right not avising from eon-
tract by which one person is entitled to remove and approprizte for his own
profit any part of the soil belonging to another, or anything growing, or
attuched to, or subsisting upon the land of another.. An easement, therefore,
under the. Indian law, embraces what in English law is called s profit d
prendre,—that is to say, a right to enjoy a profit out of the land of another,

A prescriptive right of fishery is an ‘easement’ a3 defined by 5.3 of tlig
Act, and may be claimed by any one who can prove,a ‘user’ of it;—that is td-
say, that he hag of right claimed and eujoyed it withous -interruptien for'a

* Appeal from Appellate Decree, No. 1176 of 1879, against the deered of
‘C.D, Field, Esq, Judge of Bast Burdwasn, dated the 1st Maich 1879, 1evamug
the decree of! Baboo Promothonath Banerjee, Minsif of Jehanabind: dated
the 15th February 1878

(1) Aunte, p. 815,
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1680 period of twenty years, although he does not allege, and cannot prove, thyy

_Crusorr he is,'or was, in the possession, enjoyment, or ocetipation of any dominang
Cuuuu Roy o ement.

Suiz (..nu-mxm
Mursbut,

Baboo Gopeenath Mookerjes for the appellant.

Baboo Bepinbeharee Chatterjee for the respondent.

THE facts of this case appear sufficiently ffom the judgment
of the Court (WarTE and MACLEAN, JJ.), which was deliversd
by

Warre, J.—This is an appeal against the decres of the Djs-
trict Judge of Burdwan re;rersing the decree of the Munsif,
which had been passed in favor of the plaintiff, who is - the
appellant before us,

From the langnage of his plaint it is dubious whether the
plaintiff, who is the appellant before us, claims the ownership of
the portion of the khal mentioned in the plaint, or whether his
claim is confined to a right of fishing in the water of that por-
tion of the khal. In the courso of the proceedings, however, that
point was cleared up, for the Munsif says in his judgment
that the plaintiff's claim was limited to a prescriptive right. of
fishery, and it is clear from his grounds of appeal to this Court
that the plaintiff accepts that view of his case.

The Mimsif, finding that there was upwards of twenty years
enjoyment of the right to fish proved by the plaintiff, passed a
decree in his favor.

The learned Judge in the lower Appellate Court, in reversing
that decree, makes this observation: «Section 26 of the Limi-
tation Act, and the twenty years' prescription there spoken of,

have no application in the present case, which is not a case of an
é‘nsemenb for the simple reason that there is admittedly no
dominant temement. What the plaintiff claims is noba right
appurtenant to any property in his possession. "He claims a right.
in gross, a 1'10'ht to fish in a khal, ‘which ‘is admittedly not on
his land. He does not say how he came to acquirs the Fight
originally. He relies merely upon the alleged fact of having
exercised it for a number of years.”
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Now, in the first place, the judgment overlooked the fact that 1880
the word ‘easemer?t, as used in the Indian Limitation Act, m
has, by force of the interpretation-clause, s. 3, a very much C"u';;‘.‘ Rox
more extensive meaning than the word beams in the English o™
law, for it includes any right not arising from contract by
which one person is entitled to remqve and appropriate for his
own profit any pa.lt of the soil belonging to another, or any-
thing growing, or' atiached to, or subsisting upon tke land of
" gnother ; an easement therefore under the law embraces what in
English law is called a profit & pr endre,—i. e., a right to enjoy
a profit out of the land of® a.nother * It is argned that the clause
does not extend to a fishery, but I"eutirely disagree with the
argument. The legal meaning of ‘land’ is not onl‘y dry Iand,
but also land covered by water; and I see no reason for holding
that the word ‘land " as used in 8. 3 bears other than the legal
meaning which ordinarily attaches to the word. Taking ‘land’
to have this meaning, fish may properly be said to grow or
subsist upon it.

Again, 5. 27 of the Act, which contains a proviso applicable

to the whole doctrine of the acquisition of easements by
possession as laid down in the previous section, expressly men-
tions water as well as land, and as the word easement’ has tha
extended meaniny given to it by the 1nterp1eta.tlon-c1nuse, I
think that, if there was any doubt on the subject, the lan guage of
the proviso makes it clear that the profit avising from water
ay well ay from land was in the contemplation of the Legislature.
It would be attributing a singular oversight to the Legisla-
ture if we were to suppose that when dealing with profils
¢ prendre, it intended to omit a right of fishery, which is
one of the most common classes of property enjoyed in this
presidency.

It is true, as the Judge says, that the right claimed by the
plaintiff is not a right a.ppurtena.ut bub a right in gross; still a
profit & prendre, which 1s the technical name of the right claimed
by the plaintiff, is a right recognized by the law, and may ‘be
established by the very same sort of evidence as is used to
establish either a profit & prendre appurtenant, or an easement
in the ordinary sense of the word.
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1880 Tt is clear, therefore, that the J udge, in dealing with the appeal,
6cuunnim has falen into an ‘error of law.
Ii .
e The case must, therefore, go, back, in order that the Iower Ap-
an(:nvnmm

Muxpur, pellate Court may decide upon the evidence of user which the
plaintiff has given. Although the Munsif has found in faver
of the p}a.inhiﬂ', the defendant (who is the respondent before us)
is entitled to have the opinion of the lower Appellate Court
upon the- question whether the user basbeeh of that duration
and of that character which confers the right claimed.

The user necessary for the purpose must, as8. 26 of the Limi-
tation "Ack provides, be an enjoylﬁent as of right without
interruption, and for twenty years.”

The Judge in the latter part of his judgment alludes again to
the Limitation Act, and treating it as doubtful whether the right
claimed was an-interest in immoveable property, goes on to say
that, supposing it was such an interest,(1) the plaintiff had not
shown that he had exercised the right adversely to the defend-.
ant for more than twelve years before suit. This is a misappli-
cation of the law of limitation. What the plaintiff has to prove -
in order to establish his right is not twelve years’ adverse posses-.
sion, bub twenty years' uninterrupted enjoyment of the fishery
ds of right. If he gives evidence of such a user, and it is not
confradicted by trustwowthy evidemce on the part of the
defendant, it is sufficient to establish the right which the plaintiff-
claims, '

The appeal is allowed, and the case remanded to the lower
Appellate Court for retrial. That Court, in retrying the case,
will have regard to the foregoing observations and directions.
The costs will abide the event, The costs of the retrial are left
to be dealt with by-the lower Appellate Court.

" Appeal allowed, and case remanded,
(1) This was the ease under Aot IX of 1871, n. 27 of which Act was 'held

not to include & ught of fishery, ‘Sea Parbuity Nath Roy ChGWd"y 28
- Mudho Puroe, I L. R., 3 Gnlo 976, Rep. Note.



