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Before Sir Richard Garth, Kt., Chief Justice, and My, Justics Mitter,

BOLAKEB LALL (Prawmer) o. THAKOOR PERTAM RINGH
AND oTHERS (DBFENDANTS).*

Suit to enforce Morigage Lien on property in the possession of a third parly—
H-operiiea situats in different Dz'striots—Money-Decr"_ee—Ewaauiiou-o_f De-
eree—Code of Civil Procedure (Act VILI of 1859), s. 12,

A, the mortgagee, under a bond, of properties sitnated in districts B and
C, sued in the B Court on his bond;and cbtained a decree for the mortgage.
money and interest, with a declaration that the decree should be satisfied by
sale of all the mortgaged property.” - 4 hud not obtained the permission of
the High Court unders.12, Act VIIL of 1859, which was necessry to
enable him t¢ proceed ngainst the property in the € district. Having
attached and sold all properties comprised in his decree situate within the

-jurisdiction of the B Court, 4, under a certificate issued by such Court,

obtained an order from the € Court attaching lmxdg included in his deeree
situate in that district. D intervened, on the ground that he hed pur-
chased the same property in execution of another decree of the C Court
against the same judgment-debtor, and the property was relensed from:

-ottnchment. . then sued D and the mortgagor to enforce his mortgnge lien

ngainst the property in the C district,

. Held, that the B Court had jurisdiction to give 4 % decree for the amount
of the mortgnge-money and interest, though it had not power to enforce the
decres ngainst the property in the € district; that the only effect of the
decree was, to change the nature of the original debt, which was n
bond-dabt, into a jndgment-debt for the mortgnge-money aud interest; and
that though A could not enforce his lien against the property in the € district
under the decree of the B Court, yet, as that property’ had been sold toa
third person, 1), he was at liberty to sue D to establish his lien for the
mortgage-debt and interest.

OxE Bolakee Lall, on the 18th September 1875, obtained,. in
the Zilla Court of Bhagalpore, against Sheonundun Pershad Singh
fdefendant No. 2), a decree for the sale of certain propel_'ﬁipa
situate in Bhagalpore and Patna, which properties had been
mortgaged to him under a bond dated 7th August 1874. The
Bhagalpore properties not. being sufficient to satisfy. his:decree;

* Appeal from Original Dearee, No, 41 of 1879, against the desiea of Bsboi
Poresh. Nath Banerjee, Subordinate Judge of Patna. dated -the 30th of
November 1878,
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the decree and certificate of the amount obtained by the sale
of the Bhagalpore® properties were sent to the Patna Court, in
ovder that execution might issue against the property situate in
the Patna district.

Attachment having issued against these properties, the first
defondant intervened, on the ground that he had purchased
a four-anna share in the said Ihopeltles sold in executfon of a
money-decree obtaihed by him against Sheonundun on.the 17th
September 1873. The objection was allowed ; and Bolakee Lall,
therefore, brought tife present suit, on the 4d-.h October 1877,
in the Patna Court, agaimst the fimst and second defendants; to
bave it declared that his mortgage being prior to the defendant’s
purchase, he was entitled to have his mortgage enforced as
against the four-anna share of the property.

The first defendant contended, that some of the property
included in the bond on which the suit was brought being
gituate in the district df Patna, the plaintiff should, under s. 12
of Aet VIII of 1859, have obtained the permission of the High
Court to bring his suit in the Bhagalpore Court, and that not
having done so, the decree he had obtained could affect only
the properties in Bhagalpore, and the properties in Patna were
not therefore liable to be sold in execution of that decree,

The second defendant did not appeax.

The Judge of Patna held, that the decree obta.med in the
Bhagalpore ‘Court was invalid as far as it concerned the pro-
perties situate in Patna, and could not rank higher than the
decree under which the first defendant had purchased the pro-
perty. He therefore dismissed the suit with costs,

The plaintiff appealed to the High Court.

Baboo Mohesh Chunder Chowdhry (with him My, @. Gregory)
for the appellant.

Mr. M. M. Ghose (with him Baboo Nilmadhub -Sin) for the
respondents,

.The judgment of the Court (GARTH, C. J., and MrTTER, J.) was
delivered by

GarTH,C.J —We are unable in this case to agree with the
Cowrt below. -The plaintiff was the mortgagee under a bond
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of certain property, part of which was situate in the Bhagalpore
District, and part in the Patna District. Upon this hong: pe
brought & suit against his mortgagor, Sheonundun Pershag, ip
the Bhagalpore Gourt, and obtained a decree for the mortgage.
money and interest, with a declaration that the decree should
be satisfied by sgle of the whole mortgaged property.

The ‘permission of the High Court had not been obtained in
that suit by the plaintiff to proceed agaitist the Patna property,
and the omission -appears to have arisen from a mistaken
supposition on the part of the Subordinafe Judge that it waa
not necessary to obtain it.

The plaintiff then brought a certificato to the Patna Court
from Bhagalpore, and attached the Patna property situate in
that district under the decree so obtained.

The present defendant then intervened, upon the grouna thas
he had previously purchased the same property in execution of
another decree of the Patna Court againgi the same judgment-
debtor ; and at his instance, the property was released from
-attachment.

The plaintiff then brought this suit to enforce his mortgage
lien against the property in the Patua District, upon the ground
that his mortgage was prior in date to the defendant’s purchase;
and congsequently that, nqtwithstanding that parchase, the pro-
perty was subject to tho plaintiff's charge in the hands of the
defendant.

There is no doubt .that the plaintiff's mortgage was in fact
prior in date to the purchase by the defendant; but the Subor-
dinate Judge seems to have considered that, as the permission of
the High Court was not obtained in the former suit to- proceed
against the Patna property, and that as consequently the decree
in that Ceurt could not avail the plaintiff to chaxge that pro-
Perty, his present suit ought also to be dismissed.

But this appears to us to be a mistake. The Bhagalpore
Court had jurisdiotion, without the permission of the High
Court, to give the plaintiff & decree for the amount of the
mortgage-money and interest, although it had no. power-te.
enforce the decree against the Patna property. So far, therefore;
85 vegards the latter portion of the Bhagalpore Court's judg-
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ment, the, decree was ulira vires; but it was perfectly valid in
other respects, anll the only effect which it had as regardls the
money-decree was, that it changed the nature of the original
debt, which was a bond-debt, into that of a jadgment-debt for
the mortgage-money and interest.

It is frue that the pla.mtlff' f'o1 the reasqn which we have
just given, could not enforce hid lien against the Patna property
under the Bhagalpore decree; but as that property Jhad been
- aold to a third person, the plamtlff was at liberty to bring his
suit against that third person to ‘estz'n,blish Lis lien for the mort-
gage-debt and interest ; afld this was in fact the only way in
which he could enforce it against the Patna property.

It will be found that this view which we take is quite in
accordance with the judgment of the Court in the case of Nadir
Hossein v. Pearoo Thovil Darimee (1), and we think that
it does not conflict with the Full Bench judgment in the
case of .Syud Emam’Momtazooddeen Maliomed v. Rajeoomasr

Duss (2), or with the judgment of the Cuurt in Doss Momey -

Dossee v, Jonwmenjoy Mullick (3), in both which cases it
seems to have been taken for granted, that when the mortgaged
property has come into the possession of & third person, as it

has done in this instance, the mortgagee having obtained &

money-decree for the mortgage-debt, has a right to proceed

ageinst such third party to enforce his lien upon the mortgaged.

property. .
The decree of the lower Court will therefors be reversed, and

the plaintiff will be entitled to enforce his charge for the
mortgage-money and interest by sale of the mortgaged pro-

perty in the possession of the defendant.
The appellant will be entitled to the costs of both Courts.

Appeal allowed.

(1) 14 B, L. R, 485; 8. 0, 19 W. (2) 14 B, L, R, 408,
R. 255, (3) L L. R., 3 Calo., 363,

931"

1880 -

Bosakuw
L

?.
THAROOR
Prurast
SINGH.



