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B efore S ir Richard O arth , l i t . ,  C h ie f Justice, and M r. Justice Miller.

BOLA.KEE LAIJa (Pu t w im ) ». THAKOOll PERTAM SIHGH
AND OTHKES (DEFENDANTS).*

Suit to enforce M ortgage L ien  on property in the possession o f  a third party—
Properties situate in different D istricts—M oney-D ecree—JBxecutiowof De­
cree— Code o f  C ivil Procedure (A c t V I'I l o f  1859), s. 12.

A , the mortgagee, under a bond, of properties situated 111 districts S  and 
C, sued in the B  Court on Mb bondr and obtained a decree for the mortgage- 
money and interest, with a declaration that the decree should be satisfied by 
sale of all the mortgaged property." A  hud not obtained the permission of 
the High -Court under s. 12, A ct V III  o f  1859, which waB neeesBiuy to 
enable him to' proceed ngamst the property in the C district. Having 
attached and sold all properties comprised in his decree situate within the 
jurisdiction o f  the B  Court, A , under a certificate issued by such Court, 
obtained an order from the C  Court attaching lands included in his decree 
situate in that distriot. Z> intervened, on the ground that he had pur. 
chased the same property in execution o f another dccree of the C Court 
against the same judgment-debtor, and the property was released from 

.attachment. A  then sued D  tind the mortgagor to enforce his mortgage lien 
ngainst the property in the C  district.
r Held, that the B  Court had jurisdiction to give A H decree for the. amount 

of the mortgage-money and interest, though it had not power to enforce the 
decree ngainst the property m the C  d is tr ic t; that t ie  only effect of the 
decree was, to change the nature o f the original debt, which tfas a 

bond-debt, into a judgment-debfc for the mortgage-money and interest; and 
that though ,4 oould not enforce his lien against the property in the C  district 
under the decree of the B  Court, yet, ns that property’ had been sold to a 
third person, D ,  lie was at liberty to sue D  to establish his lien fat the 
mortgage-debt and interest.

One Bolalcee Lall, on the 13th September 1875, obtained,, in 
the Zilla Court of Bhagalpore, against Sheonundun Pershad Singh 
(defendant No. 2), a decree for the sale of certain properties 
situate in Bhagalpore and Patna, which properties had been 
mortgaged to him under a bond dated 7th August 1874. The 
Bhagalpore properties not. being sufficient to satisfy, his decree;

* Appeal from Original Decree, N o. 41 o f  1879, against the deerca of Baboo 
Poresh, N ath  Bunerjee, Subordinate Judge of Patna. dnted the 80fch of 
November 1878.



the decree and certificate of the amount obtained by the sale 
of the Bhagalpore* properties were sent to the Patna Court, in 
order that execution might issue ga in st the property situate in 
the Patna district.

A ttachm ent having issued against these properties, the first 
defendant intervened, on the ground that hg had purchased 
a four-anna share in the said properties sold in execution of a 
money-decree obtaihed* by him against Sheonundun on,the 17th 
September 1873. The objection was allowed; and Uolakee Lall, 
therefore, brought tlie present suit, oh the 4th October 1877, 
in the Patna Court, agairfet the first and second defendants^ to 
have it declared that his mortgage being prior to the defendant’s 
purchase, he was entitled to have his mortgage enforced as 
against the four-anna share of the property.

The first defendant contended, that some of the property 
included in the bond on which the suit was brought being 
situate in the district ftf Patna, the plaintiff should, under s. 12 
of Act VIII of 1859, have obtained the permission of the High 
Court to bring his suit in the Bhagalpore Court, and that not 
having done so, the decree he had obtained could affect only 
the properties in Bhagalpore, and the properties in Patna were 
not therefore liable to be sold in execution of that decree.

The second defendant did not appear.
The Judge of Patna held, that the decree obtained in the 

Bhagalpore Court was invalid as far as it concerned the pro­
perties situate in Patna, and could not rank higher than the 
decree under which the first defendant had purchased the pro­
perty. He therefore dismissed the suit with costs.

The plaintiff appealed to the High Court.

Baboo Molmh Ghunder Chowdhry (with him Mr. G. Gregory) 
for the appellant.

Mr. M. M. Ghose (with him Baboo Nilrnadhub Sein) for the 
respondents.

The judgment of the Court (Garth, C. J., and Mitter, J".) was 
delivered by

Gakth, C. J.—"We are unable in this case to agree with the 
Court below. The plaintiff was the mortgagee under a bond

VOL. V.] CALCUTTA SERIES. 929

18SO

B o i.a k k k
L ai.l

».
T hakoob  
P e r t  a m  
Sin g h .



I 8H0

Bot.AKICifi
L all

V.
T h a x o o r
PicuTAM
S ix o n .

930

of certain property, part of which wag situate in the Bhagalpore 
District, and part in the Patna District. Upon this bond, he 
brought a suit against his mortgagor, Sheonundun Pershad, in 
the Bhagalpore Oourfc, and obtained a decree for the mortgâ e- 
money and interest, with a declaration that the decree should 
he satisfied by s%le of the whole mortgaged property.

The permission of the High "Court had not been obtained in 
that suit by the plaintiff to proceed agaifist the Patna property, 
and the omission appeal’s to have arisen from a mistak-an 
supposition on the part of the Subordinate Judee that it wns 
not necessary to obtain it.

The plaintiff then brought a certificate to the Patna Court 
from Bhagalpore, and attached the Patna property situate in 
that district under the decree so obtained.

The present defendant then intervened, upon the grouua that 
he had previously purchased the same property in execution of 
another decree of the Patna Court against the same judgment- 
debtor; and at his instance, the property was released from 
attachment.

The plaintiff then brought this suit to enforce his mortgage 
lien against the property in the Patua District, upon the ground 
that his mortgage was prior in date to the defendant’s purchase; 
and consequently that, notwithstanding that purchase, the pro­
perty was subject to tho plaintiff’s charge in the hands of the 
defendant.

There is no doubt .that the plaintiff’s mortgage was in fact 
prior in date to the purchase by the defendant; but the Subor­
dinate Judge seems to have considered that, aa the permission of 
the High Court was not obtained in the former suit to proceed 
against the Patna property, and that as consequently the decree 
in that Court could not avai.l the plaintiff to charge that pro­
perty, his present suit ought also to be dismissed.

. But this appears to us to be a mistake. The Bhagalpore 
Court had jurisdiction, without the permission of the High 
Court, to give the plaintiff a decree for the am ount,of the 
mortgage-money and interest, although it had no. power” to. 
enforce the decree against the Patna property. So far, therefor 
as regards the latter portion of the Bhagalpore Court’s  jndg-
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ment, the. decree wai  ̂ultra vir.es; but it -was perfectly valid in *sg°
other respects, and the only effect which it  had as regards the
money-decree was, that it change^ the nature of the original Thâ oob
debt which was a bond-debt, into that of a iflldgment-debt for Pbktaic

'  Sin g h .
the mortgage-money and interest.

It is true that the plaintiff,, for the reasqn which we have 
just given, could not enforce his lien against the Patna property 
under the Bhagal$or0 decree; but as that property .had been 
sold to a third person, the plaintiff was at liberty to bring his 
suit against that tEird person to establish his lien for the moi’t- 
gage-debt and interest; afld this was in fact the only way' in 
which he could enforce it against the Patna property.

It will be found that this view which we take is quite in 
accordance with the judgment of the Court in the case of Nadir 
Hossein v. Pcaroo Thovil JDcmnee (1), and we think that 
it does not conflict with the Full Bench judgment in the 
case of Syud Emam'Momtazooddcen Mahomed v. Rajcoomar 
Bass (2), or with the judgment of the Court in Doss Money ■
Dossee v, Jonmenjoy Mulliolc (3), in both which cases it
seems to have been taken for granted, that when the mortgaged 
property has come into the possession of a third person, as it 
has done in this instance, the mortgagee having obtained ft 
money-decree foj? the mortgage-debt^ has a right to proceed 
against such^third party to enforce his lien upon the mortgaged. 
property.

The decree of the lower Court will therefore be reversed, and 
the plaintiff will be entitled to enforce his charge for the 
mortgage-money and interest by sale of the mortgaged pro­
perty in the possession of the defendant.

The appellant will be entitled to the costs of both Courts.

Appeal allowed.
(1) 14 B. L. B,., 425 ; S . 0 ., 19. W . (2) 14 B. h .  R., 408. .

255. (3) I .  L. 11,, 3 Calo., 863,
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