
a party and a fresh trial ordered. It is next urged in support of this appeal 
that thoiigh the first and second defendants may, in a certain event, be ulterior 
male heirs, they have no present interest, and that under the .Hindu Law 
women, whether widows or daughters, represent tlie inheritance. But it must 
be observed that although they represent the inheritance for certain purposes, 
still they take but a qualified heritage. In comparing the widow’s power to 
alienate the reversion in a certain exigency with the restrictions on the father’s 
power to alienate ancestral property, it should be remembered that the 
restrictions in the one case are the incidents of coparcenary, while the right to 
sell in the other is not an incident of inheritance, but a qualified power given 
for specified purposes over the reversion created by law in favour of the ulterior 
male heirs. If the daughter’s son is but a contingent reversioner by virtue of this 
power and has no locuii standi, because one of the daughters is alive and she repre­
sents the inheritance, it may be contended, with equal force, that even the daughter 
had no vested interest during her mother’s life, inasmuch as the mother then 
represented the inheritance. The fallacy in the contention consists in compar­
ing a power over the reversion vesting in the next /nale heir under Hindu Law 
with the restriction on the alienation by a male owner of his own property. 
The first and second defendants are therefore entitled to objebt ;to the sale to 
their father in their own right and not simply by virtue of their aunt’s title. 
In this view it is unnecessary to decide for the purpose of this suit whether it is 
open to the first and second defendants to rely on their aunt’s title in answer 
to the claim. The only question then which remains to be considered is 
whether the first and second defendants are estopped by their conduct from 
denying their father’s title. Though certain proceedings are referred to in the 
memorandum of appeal filed in the Lower Appellate Court as creating his 
estoppel, and the Subordinate Judge has failed to notice them in his judgment, 
this ground of objection was not relied upon at the hearing of this appeal.

We think, therefore, that this appeal fails, and that it must be dismissed 
with costs.

1. h. R. 4 Mad. 155 APPAYA .&c. v.

[155] APPELLATE CIYIL.

The 13th September, 1881.
Prese^it ;

S i b  C h a r l e s  A . T u r n e r , K t „ C h i e f  Ju s t i c e , a n d  M r . Ju s t i c e  

M u t t u s a m i  A y y a r .

Appaya and another............... Appellants
and

The Collector of Vizagapatam............... Eespondent."

Application for recovery of amount of Court fees under Section 411 of the
Code of Civil Procedure— Limitation.

G-ovemment is not entitled to any exemption from the provisions of tlie Indian Limitation 
Aot, 1877, relating to applications.

0. M. A. Ko. 412 of 1881 against the order of A. L. Lister, Acting District Judae of
Vizagapatam, dated 18th March 1881. .
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THE COLLECTOR OFl VIZAGAPATAM [18811 I. L. R. i  Mad. 156

therefore, that an appliciitioii by Governmeiit under Section 411* of the Code of 
Civil Procedure to recover the amount of Court fees from a party ordered by the denree to pay 
the same was subject to the provisions of Article 178f of the Indian Limitation Act, 1877.

In 1873 one Darisette Buchanna tiled a suit in forvut jjaiiperis in the 
Distrist Court of Yizagapatarn to recover lauds of considerable value. On 25th 
November 1876 the two defendants in the suit entered into a compromise with 
him, and on 28fch March, 1876 a decree was. passed in the terras of the ' 
compromise filed by the parties. The plaintiff’s costs were entered in one 
lump sum in the decree, but by the terms of the compromise the* stamp-duty 
payable to Government was to be paid by the plaintiff and defendants in 
equal shares.

On 17th July 1878, tlie plaintiff paid his one-third share of the amount of 
the stamp-duty.

In March 1881 the Collector., applied to the Court under Section 111 of 
the Code of Civil Procedure to recover from the defendants the remaining two- 
thirds of the amount of the stamp-duty.

The District Judge considered that tlie payment by the plaintiff on. 17th 
July 1878 was a payment on account of the specific debt of which the Collector 
was seeking to recover the balance, and ordered a warrant to issue for recovery 
of the amount claimed from the defendants.

The defendants appealed to the High Court.
Ramachandra Bau Sahih for Appellants.
[166 ] The application by the Collector is clearly barred by Article 179, 

Schedule II, of the Limitation Act. The razinama and the decree must be read 
together. They create iio joint liability (Explanation I) and payment by the 
plaintiff cannot save the statute. The fact that the stamp-duty payable by 
plaintiff is entered in the decree in' one lump sum imposed no liability upon the 
defendants to pay and does not bear on the question of Limitation.

Mr. Wedderbiini, for the Government Pleader, for the Eespondent.
The application by the Collector does not come within the provisions of 

the Indian Limitation Act, 1877. The general rule is that the Crown’s rights 
are not affected unless specifically mentioned (Dwarris, p. 523). Bengal 
Regulation II  of 1805 proyides a 60 years’ term generally for all claims of 
Government not otherwise provided for. All public claims are exempted from

* fSeo. 411 ;— If the plaintiff succeed in the siiit, the Court shall calculate the amouat of 
Court fees which would have lieen paid by the plaintiff if he had 
not been permitted to sue as a pauper; and such amount shall 
be a first charge on the subject-matter of the suit, and shall 
also be recoverable, by the Government from any party ordered 
by the decree to pay the same, iii the same manner as costs of 
suit are fecoverable under this Code.J

Costs Wiien pauper suc­
ceeds.

Recovery of Court fees.

t [Art. 178

Description of 
apj)li cation. Period of limitation. Time from which period begins to run.

Applications for which 
no period of limitation is 
provided elsewhere in this 
schedule, or by the Co^, of 
Civil Procedure, Sec. 2S0.

Three years When the right to apply accrues.]
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the operation of Act X IV  of 1859 by Section 17."' Act IX  of 1871 and X V  of
1877 provide 60 years in the cases of suit by or on behalf of the Secretary of 
State for India, iDut no Limitation is provided for tlie case of an application on 
behalf of the Govermnent. The power given to the Collector by Section 411 
of the Code of Civil Procedure is exceptional and is analogous to a right of 
summary suit. If considered as a suit, the claim is not barred.

llcimachandra liau Sahib in reply :—
The Limitation Act applies to all claims. Articles 1491 and 157 ! of Schedule

II deal with suits and appeals on behalf of Government, and Article 178 
includes every application not otherwise j)rovided for.

The Court (TURNER, C.J., and M u t t u s AMI Ayyab, J.) delivered the 
following

Judgm ent;— W e  are  o f  o p in io n  th a t  th e  G o v e r n m e n t  is n o t  e n t it le d  t o  
a n y  e x e m p t io n  fr o m  th e  p r o v is io n s  o f  th e  L im it a t io n  A c t  r e la t in g  t o  a p p l ic a ­
t io n s . I f  th e  m a x im  o n  w h ic h  t lie  C o u n se l fo r  th e  C r o w n  re lie s  a p p lie s  t o  th is  
c o u n t r y — a n d  th e  C r o w n  is n o t  b o u n d  b y  t h e  p r o v is io n s  o f a n y  A c t  u n le s s  t h e y  
a re  e x p r e s s ly  d e c la re d  b in d in g  on  th e  C r o w n — it m a y  be in fe r r e d  fr o m  th e  
c ir c u m s t a n c e  th a t  th is  A c t  c o n ta in s  p r o v is io n s  p r e s c r ib in g  L im it a t io n  t o  th e  
G o v e i-n m e n t  fo r  th e  in s t itu t io n  o f  su its  a n d  p r e s e n t a t io n  o f  [ 1 5 7 ]  c r im in a l  
a p p ea ls  th a t  th e  L e g is la tu r e  c o n te m p la te d  th a t  th e  C r o w n  s h o u ld  he s u b je c t  to  
t h e  p r o v is io n s  o f  t lie  A c t  a n d  sh o u ld  e n jo y  a p r iv ile g e  t o  t l io  e x te n t  e x p r e s s e d  
a n d  n o  fu r th e r— exprensum facit cessare taciturn.

The decree incorporates the compromise and declai-es in what proportion 
the Court fees are to be borne by the parties severally, and no objection has 
been taken by the Crown to the arrangement made by tlie parties. No step 
having been taken by the Grown to enforce the dii'ection against tiie defendants 
for three years from the date of the decree, the application is beyond time, and 
the payment by the plaintiff of his share of the costs will not prevent 
Limitation from running against the other persons severally liable.

The appeal is decreed and the order of the Court below reversed, and the 
application dismissed with costs.

Î Acit uofcto extend to public * [Sec. 17 ;— This Act shall iwt extaud to iiny public properfc\-
propeuty iiou to suits for or right, nor to >iny suits for the recovery of the public I’ovotiuc
the recover  ̂ of Public or for any pulolic claim whatever, but such suits shall continue
claims. to be governed by the laws or rules of limitation now in force.]

t [Art. 14'J, Sch. II, Act X V  of 1877

I. L. E. 4 Mad. 157 APPAYA &c. v. COLLECTOR OF YIZAOAPATAIM [1881]

Description of suit. Period of limitation. 'rime from which period 
begins to rvm.

Anv suit by or on behalf 
of; the Secretary of State 
for India in Council.

1
Sixty years When the period of limitation would 

begin to run nnder this Act aga.inst a 
liktji’ suit by a privato person.]

:[Art. 157:—

Description of 
appeal.

Period of limitation. Time from which period 
begins to run.

Under the Code of Griini- 
nal Procedure from a 
Judgment of acfinittal.

Six months The date of the Judgment a,ppGalcd 
against.]
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MA-HALTNCtA UAU V.  VENGOBA &c, [188ij I. L ,  R .  4  Mad. 1S7 

N O T E S .
[I. APPLICABILITY OF THE MAXIM “  CROWN IS NOT BOUND BY A STATUTE 

, UNLESS EXPRESSLY NAMED” TO INDIAN STATUTES—
This point is exhaustively treated by BHASHYAM AYYANGAR, J. intiS Mad. ^57 where he 

come;  ̂ to the conclusion that such statutes bind Crovernment although (Tovenimeiit is not 
iiained in them, unless the very natare of the duty or tax is such as to be inapplicable to 
(roverninent.

Tu'9 Mad. 17-5 the (luestiou as to how far Grown is bound by laws of Limitation prior 
to TX of 1871, not dccided.

II. EXTENSION OF THE PRINCIPLE OF THIS CASE—
The inference which forms the ground of decision in this case cannot be extended to 

Sec. 526 of the Limitation Act of 1871 which relates to an entirely different matter from the 
limitation of suits, vis., to a branch of substantive law and the creation of rights by the 
enjoyment of them. Hence no right of easement can be acquired against Crown under 
Sec. 20 of Act X V  of 1S77 14 Bom, 218.

See 7 Bom- 552 footnote for the sanic view as in this case-]

[4 Mad. 157.]
APPELLATE CIVIL.

The Mh March and Idtli September, 1881.
P e e s e k t ;

8 iu  OHAiMiKS A . T u k n e h , K t ,, C h i e f  J u s t i c e , a \ d  M e . -Iu s t ic e

K i NDEESIjEY.

Mahalinga Bau.........................(Plaintiff). Appellant
and

Veucoba GliOHaini and others................(First to third and fifth Defendants),
Respondents.'"

liclidious Vjudoirmr.ni A d , Section. 14-— Special jiirifidictiou, Suit to recover land
for ieniple, }iot withiii.

The provisions of Section 14-f of Act X X  of 180.3 (Eeligious Endowments Act) do not oust 
the jurisdiction of the oi-dinary (Jourts except in the cases specified therein.

* Appeal No. 130 of 1880 against the decree of G. A. Parker, Acting District Judge of 
South Tanjore, dated 21st September 1880.

\ [Sec. 14 :— Any person or persons interested in any Mosque, Temple, or religious 
. /  , . i establishment, or in the performance of the worship or of the

ma\” L e  i!rc"ise of bmxch thereof, ortho Trusts relating thereto, may, without
f"t - 't &■ ' joining as plaintiff any of the other persons intere.sted therein,

°  sue before the Civil Court the trustee, Manager, or Superinten­
dent of such Mosque, Temple, or religious establishment, or the member of any Oommittee 
appointed under this Act, for any misfeasance, breach of trust or neglect of duty, committed 
by' such Ttrustec Manager, Superintendent, or member of such Committee, in respect of 
the trusts vested in, or confided to, them respectively, and the Civil Court may direct 
the specific performance of any act by such Trustee, Manager, Superintendent, or member 
of ■ a Committee, and may decree damages and costs against such Trustee, Manager, 
S\iperintendent, or Member of a Committee, and may also direct the removal of such 
Trustee, Manager, Superintendent, or IMember of a Committee.}
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