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Before Sir ArtJmr J. W, ColUm, K t, Chief and
Mr, Justice Parker.

SUBBAYYA (PiArjrTipr), Appellant, ' mo.
July 27.and -_______

OHELLAMMA (Eepeesentative of Defendant No. 1) and othees,
E e spo nd en ts .

Hindu Law—■8slf~acq\mition— liuric.H ofprmj.

Witero wasto land was taken up and cultivated by tlie father of an undivided 
Hindd family and the question w a  whether it was family property or self-acquired ;

S M  that the burden of proof lay on those who asseited that it was self- 
acqu^ed.

Qimre  ̂whether un&er Hindd Law a father has power by a nuncupativo will to 
dispose of self-acquired immovable property to the complete disinherison of a son,.

Appeal against tiie decree of T, Edmas^mi Ajyang6r, Su"b- 
ordinate Judge at Oocanada, in. suit 188 of 1883.

Plaintiff, VaridhiuidM Subbayya, alleged that Guadabogiilu 
Putramma (defendant No. 3), junior 'wjdow of Chowdlirij gave 
him a lease of certain land in June 1881; that Ammirazu (defen
dant No. 2), son of Chowdhri by his senior wifej prevented him 
from taking possession  ̂ claiming title; that in October 1881 he 
obtained a sale-deed of the land from defendant No. 2 who acquired 
the land'^n partition with defendant No. 1; that defendant No. 3, 
at the instigation of Surayya, defendant No. 1, the divided brother 
of defendant No. 2, thereupon sued him for rent and obtained a 
decree. Plaintiff claimed to have the lease of June 1881 cancelled 
and the sale-deed of October 1881 confirmed. Defendants Nos. 1 
and 3 pleaded that defendant No. 2 had been adopted ihto another 
family and had no title.

The Miinsif fotmd that defendant No. 2 had not been git$n in 
adoption, that the land was the self-acquisition of Ohowdhri, and 
that before his death he had made provision for his family by 
marrying defendant No. 2 into a family in which he was to be 
brought up as son and heir according to local custom (Menarikam)

: :a,nd by giving, the property in sp.it to defendants Nos., I and S.

* S»eo»d Appeal m  of 1S85,



SvBiiATYA The suit was dismissed.
Cheilamma. Oe appeal the Subordinate Judge found that defendants Nos, 1

and 3 had divided Chowdhri’s property after his death in aocord- 
anoe with directions given hy him shortly before death> and that 
the effect of Ohowdhri’s direction was to transfer the property at 
once to defendants 1 and 3.

Plaintiff appealed, on the following among other grounds:—
(1) because, if the land was self-acquisition, Ghowdhri

could not dispose of the whole estate without making 
provision for defendant No. 2 ;

(2) because there was no evidence to rebut the presump
tion that the land was family property ;

(S) because Ghowdhri had not transferred the land to 
defendants 1 and 3.

Mr. Norton for appellant.
Mr. Michell for respondent No. 3.
The Court (Collins, O.J., and Parker, J.) delivered the 

following
Judgment :—The plaint land appears to have been taken 

Tip by Ghowdhri at the request of the tahsildar when it was 
waste, and had been abandoned by other cultivators. We cannot 
infer from that fact alone that it is necessarily to be regarded as 
self-acquired property. The ordinary presumption would be that 
Chowdhri acquired it for the benefit of his family and brought it 
under cultivation by the aid of family funds in the absence of 
evidence that he had self-acquired funds which he utilized for that 
purpose.

The District Munsif says that Chowdhri acquired the land 
without the use of any patrimony, and he might have said without 
the expenditure of any funds at all, since the land was taken up 
from the Revenue authorities when it was waste. The true test 
is whether it was brought under cultivation by family or self
acquired funds and the onus pvokmdi lies upon those who p̂ llege 
the latter. The Subordinate Judge has clearly put the buxdeii 
upon the wrong side.

"We must ask the Subordinate Judge to re-try the §t^ iggue , 
upon the evidence on record and upon any further evidence wljioii' 
the parties may adduce, and in the event'of his again finding 
that the land was the self-acquired property of Oh^wdhn, he ,
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will proceed to try tlie furtlier issue wlietlier according to Hindu SrBr.A-i'YA 
Law a fatlier lias power h j  a nuncupative will to dispose of self- Ckei,laAa. 
acquired immovable property as lie pleases and to the complete 
disinheriting of an undivided son.

We are clearly of opinion tliat the evidence as to what took 
placi? the day before Gliowdliri died—if it is true—would estaMisli 
a bequest to take effect after the death of the testator, and not a 
gift ijiter vivos.
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Before Mr. Justice Midtusdmi A//i/ar and Mr. Justice Brandt.

PABSHA fflEPENDAs-T)j A p p e lla n t , 1886.
July 14, 30.

and --------------
TIEXJVEMBALA ( P l a i n t i f f ) ,  EEsrownEK-T.-^

R$nt Recovery Act (Madras Act VIII of 18G5), ss. 39, 41, 43, -i-l—• 
Deliveri/ of %wsso!ssion— Appeal—Lwi-ifdtion.

A. obtained a warrant ejecting’ B. for arrears of rent \inika's. 41 of Oie liont 
Recovery Act. B. appealed ■withinfifteen day;', but A. -xs-as put î t̂o j:iosse.s3ion on 
I Mb May 1882, B.’s appeal c;ime on for hearinjjr and was dismissed on SOtli June 
1883. B. instituted this suit to rocoTer possession of the lantl on SSi’a July 1S83: 

that B .’ s suit was not timo-haiTed under s. 41: of the iient liecovery Act.

A p p e a l  tcom the decree of C. W . W. Martin, District tTudge of 
Salem, reversing the decree of S. Mauavalayya, District Miinsif 
f>f Salem, in suit No. 339 of 1883.

The plaintiff being a tenant of land in a certain jaghir failed 
to pay rent for fasli 1290 and the defendant obtained a warrant 
from the Collector (see s. 41 of the Bent Recovery Act), autho
rising him to enter on, and take possession of, the premises.” 
Within fifteen days after service of the warrant, the plaintiff 
appealed to the Deputy Collector under s. 43 of the above Act, 
but th.6 appeal did not come on for disposal for a year, and in 
the meanwhile, on 13tlx May 1882, tlie police put the defendant 
in, possession of the premises.

On 80th. June 1883 the appeal was dismissed; and on the

* Secoad Appeal .936 of 1855.


