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APPELLATE CIVIL.

Before Sir dArtlur J. H. Collins, It., Chicf Justice, and
My, Justice Parker.
SUBBAYYA (Pramnrirr), APPRLLANT,
and

CHELLAMMA (RreruspNtarive o Dmrexpant No. 1) axp ormers,
RrsponpenTs. ¥

Hindit Low—8elf-acquisition—DBurden of proof.

‘Whero wasto land was faken up and eultivated by the father of an undivided
Mindd family and the guestion was whether it was fumily property or self.aequired :

Held that the burden of proof lay on those who usssevted that it was self-
acquired,

Quare, whether under Hindd Law a father has power by a nuncuputive will to
dispose of sclf-acquired immovable property to the complete disinherison of  son.
Aprpar agaeinst the decres of T. Rémasémi Ayyangdr, Sub-
ordinate Judge at Cocanada, in suit 188 of 1883.

Plaintiff, Varidhinidhi Subbayya, alleged that Gundabogulu
Putramma (defendant No. 38), junior widow of Chowdhyi, gave
him a lease of certain land in June 1881 ; that Ammirdzu (defen-
dant No. 2), son of Chowdhri by his senior wife, prevented him
from taking possession, claiming title; that in October 1881 he
obtained a sale-deed of the land from defendant No. 2 who acquired
the landson partition with defendant No. 1 ; that defendant No. 3,
at the instigation of Surayya, defendant No. 1, the divided brother
of defendant No. 2, thereupon sued him for ront and obtained a
decres. Plaintiff claimed to have the lease of June 1881 cancelled
and the sale~-deed of October 1881 confirmed. Defendants Nog. 1

and 3 pleaded that defendant No. 2 had been adopted into another

family and had no title,

The Mfinsif found that defendant No. 2 had not been given in
adoption, that the land was the self-acquisition of Chowdhri, snd
that before his death he had made provision for his family by
marrying defendant No. 2 into a family in which he was fo be
“brought up as son and heir according to local custom (Menarikam)
. and by giving the property in spit to defendants Nos. 1 and 3

¥ Beeomd Appenl 763 of 1885,

1886,

July 27,



BuBBAYYA
(AN

CHELLAMMA,

478 THE INDIAN LAW REPORTS. [VOL. IX,

The suit was dismissed.

On appeal the Subordinate Judge found that defendants Nos, 1
and 3 had divided Chowdhri’s property after his death in accord-
ance with directions given by him shortly before death, and that
the effect of Chowdhri’s direction was fo transfer the property at
once to defendants 1 and 3. .

Plaintiff appealed, on the following among other grounds :~—

(1) because, if the land was self-acquisition, Chowdhri
conld not dispose of the whole estate without making
provision for defendant No. 2;

(2) because there was no evidence to rebut the presump-
tion that the land was family property ;

(3) because Chowdhri had not transferred the land to
defendants 1 and 3.

Mr. Norton for appellant.

Mr. Michell for respondent No. 3.

The Court (Collins, C.J., and Parker, J.) delivered the
following :

Jupeyent :—The plaint land appears to have heen taken
up by Chowdhri at the request of the tahsildar when it was
waste, and had been abandoned by other cultivators. We eannot
infer from that fact alone that it is necessarily to be regarded as
self-acquived property. The ordinary presumption would be that
Chowdhyi acquired it for the benefit of his family and brought it
under cultivation by the aid of family funds in the absence of
evidence that he had self-acquired funds which he utilized for that
purpose.

The District Ménsif says that Chowdhri acquired the land :
without the use of any patrimony, and he might have said without
the expenditure of any funds at all, since the land was taken up
from the Revenue authorities when it was waste. The true test
is whether it was brought under eultivation by family or self-
acquired funds and the onus prolandi lies wpon those who allege
the latter. The Subordinate Judge has clearly put the burden .
upon the wrong side. |

‘We must ask the Subordinate Judge to re-try the 5‘511 1ssue_
upon the evidence on record and upon any further ev1denee which'

~the parties may ‘adduce, and in the event ‘of his agam ﬁndmg :

that the land was the self-acquired property of Chowdhr, he B



YOL. IX.] : MADRAS SERIES. 479

will proceed to try the further issuc whether according to Hindd
Law o father has power by a nuncupative will to disposo of self-
acquired immovable property as he pleases and to the complete
disinheriting of an undivided son.

* 'We are clearly of opinion that the evidenee as to what took
place the day before Chowdhri died—if it is true—would establish
& bequest to take effect after the death of the testator, and not o
gift infer vivos.

APPELLATE CIVIL.

Before Mr. Justice Muttusdmi Ayyar and Mr. Justice Brandt.
PADSHA (DErENDANT), APPELLANT,

and
TIRUVEMBALA (Prarsrier), Resronpewr. ¥

Rent Recovery Act (Mudras Act VIII of 1805), ss. 39, 41, 43, df=
Delivery of possession—Appeal-—Limitation.

A. obtained a warrant cjecting B. for arrenrs of rent wnder s.41 of the Rend
Recovery Act. B. appealed within fifteen duye, nd AL was put into jossession on
13th May 1852, B.'s appeal came on for hearing and was dismissed on 20th June
1883. B. instituted this suit to recover posscssion of the Jand on 28th July 1883

- Held, that B."s suit was not time-bavred under 3. 44 of the Reat Recovery Act.
ArprAL fpom the decree of C. W. W. Martin, Distriet Judge of
Balem, reversing the decree of 8. Manavalayya, District Ménsif
of Salem, in suit No. 339 of 1883.

The plaintift being a tenant of land in a certain jaghir failed
to pay rent for fasli 1290 and the defendant obtained a warrant
from the Collector (see s. 41 of the Rent Recovery Act), “ antho-
rizing him to enter onm, and take possession of, the premises.”
Within fifteen days after service of the warrant, the plaintiff

Srnnayya

2.
Cuerranoa.

1586.
July 14, 30,

appealed to the Deputy Collector under s. 48 of the above Act,

but the appeal did not come on for disposal for a year, and in
the meanwhile; on 18th May 1882, the police put the defendant
n pgsseésion of the premises.

. On- 30th June 1883 the appeal was dismissed; and on the

* Becond Appeal 936 of 1855,



