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revenue which was sought to be recovered was a charge. Ibis
not shown in this case that anything more than the right, title
and interest of the judgment-debtor in Original Suit 75 of 1866
was liable to be sold. This case falls, therefore, to be decided on
the principle laid down in Venkata Narasich v. Subbainma, snd
Sudagépa v. Jamune Bhdi which were not overruled by the decision
in Suryanne v. Durgi.

We see no reason to think that the Subordinate Judge was in
error in presuming that the vespondents got into possession under
the first respondent’ s father, The trustees, it must be observed,
pleaded that Tarathu was never in possession, and that the land
was the ancient jenm of the church and that both of those state-
ments were found to be untrue.

"We sot aside the decree of the Subordinate Judge and restore
that 6f the District Ménsif. The wvespondents will pay the
appellant’s costs both in this Court and in the Lower Appellate
Court.

APPELLATE CIVIL.

Before Sir Avthur J. H. Collins, Kt., Chief Justice, and
My, Justice Parker.

ADAMSON {Drrrnpavt No. 1), AprELIANT,
and

ARUMUGAM avp orHERS (PLAINTIEFS), RESPONDENTS.*

Suit for obstraction of highway—-Special damage-—~Civil Procedure Uode, s, 30.

The rule of English law thdt no action can be maintained by one person
against another for obstruetion to a highway without proof of special damage should
be enforced in British India as a rule of ¥ equity and good conscience.” ‘

Bection 30 of the Code of Oivil Procedure was not intended to allow in-
dividuals o eue on hehalf of the general public, but to enable some of a class haviag

apetial interests to repregent the rest of the class.

- Aprman from the decres of K. R. Krishna Mendn, Subordinate

Judge at Tinnevelly, reversing the decree of V. Srinivdsicharly;
District Mdnsif of Tuticorin, in Suit 188 of 1883,

.. 'The plamtlﬁs, Arumugam Pillai and 8 othes, as representa~

":"tlves of the vﬂlagers of Podiamputhdr, sued the Revd. Thomas
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Adamson, to obtain a declaration that ecerfain land enclosed
by him was public property, to recover possession thereof, and
to remove an obstruction placed on o certain road. The plaintiffs
alleged that the land was used by the villagers in common for a
cartstand and other purposes. ‘

‘The defendant pleaded that the land was the property of a
Society called the ‘Society for the Propagation of the Gospel in
Foreign Parts.” I

The Minsif 1ssued a proclamation under 8. 30 of the Code of
Civil Procedure to the villagers. !

Upon this twelve persons appeared, opposed the claim and were
made defendants.

The Mimsif found that the land belonged to a Zamindér, and
that a road over it which had been obstructed was vested in the
Local Fund Board under s 8 of the Madras Act IV of 1871

The suit was dismissed on the ground that the Court had no
jurisdiction to entertain it, and to issue an injunction to defendant
No. 1 to re-open the road for public use. The Mmnsif held that
the plaintiffs’ remedy was by indictment only.

On appeal, the Subordinate Judge held that, as the plaintiffs
were the major portion, if not the whole body of the public who
have oceagion to use the thoroughfare, they sustained special
damage from the obstruction. As to the right to the land the
Subordinate Judge held that plaintiffs clained an easement and
had not lost their right by non-possession for 20 years. A decree
was passed directing defendant No, 1 to remove the obstruction he
had raised on the road. ‘

Defendant No. 1 appealed.

Mr. Powell for appellant.

Ramachandra Rdw Saheb for respondents. '

The Court (Collins, C.J. and Parker, J.) delivered the
following

JupeMENT :—This was an action for the obstruction of a pubhe
highway, and the appeal is against the judgment of the Sub--
ordinate Judgse in deciding that the plaintiffs had a cause of action-
and in ordering the removal of the obstriletion. No' proof of
speclal damage was given by the plaintiffs. ‘

- Thé English law upon the subject is that mo action can be,
maintained by an individual against another for obstruction to a
highway without proof of special damage and it is founded on -
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adequate reasons of public policy. Though no Madras case has
been cited at the bar, we find that the Indian Courts have generally
adopted the English rule. The whole subject is exhaustively
discussed in the judgment of the Bombay High Cowrt in Satku
Valad Kadir Sausare v. Ibrahim Agd Valed Mirzé dgé(l) with
which we entirely agree, and we find that the High Courts at
Caleutta and Allahabad have come to the same conclusion, Ray
Koomar Stngh v, Sahebzade Roy,(2) Harim Buksh v. Budha,(3)
Fazal Haq v. Maha Chand,(4) per contra Basaruddin Bhuiah v.
Bohar Ali,(5) Askir Bea v. Sabdar Men,(6) have been quoted.
We find, however, that in the first of these the Magistrate held
that prind facie the road was not a public road, but had been a
- road through private land and was given up by special arrange-
ment,

In the latter case the Magistrate held it was doubtful whether

ADaMsoN
v
ARUMUGAK,

there ever had been a public road in the place at all. These cases |

therefore do not really counflict with the earlier rulings of the
Caleutts Benchies, Burcda, Pershad Moostafee v. Gora Chund
Moostafee,(T) Raj Luckhee Debia v. Chunder Kané Chowdhry,(8)
Trilockun Doss v. Gugun Chunder Dey.(9) It may well be that
when a Magistrate finds that it is doubtful whether thereis or has
been a public road at all, he may refuse to make an order under
the Criminal Procedure Code until the complainant has established
the fact by a suifin a Civil Court alleging special damages.

Tt was urged upon us that the Indian Courts should be chary
of applying English common law doctrines to the very different
society which exists in this country, and we were referred to the
case of Shama ChwrnBose v. Bhole Nath Duit.(10) In that case the
Court allowed & civil action for the seizure of a cow notwithstand-

- ing that the act amounted totheft, and it was urged that the party
‘injured by the felonious act should first satisfy the justice of the
‘country with respect to the public offence before seeking civil
‘rodress for himself. That objection was based upon the English
law of felony which does not obtain in this country. The rule
' that a man who may have committed some public injury shall not

(1) LL.R , % Bom., 447. (6) I.I.R,, 12 Cal., 137.
(2) LL.R., 8 0al., 20. . {7 12 W.R., 160.
{8) LL.R., L AlL; 249, S (8) 14 W.R, 173,
(4) LL.R., 1 AlL, 657, (9) 2¢ W.R,, 413.

45} T.InR., 11 Cali, 8. {10) 6 W.R,, (C.R.) 9.
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Avamsox  he harassed by innumerable actions by persons who have not
Axmvoay, Sustained any damage embodies equitable doctrine and should,
we think, be enforced in this country in whose Courts the rules of
equity and good conscience apply.
Nor do we think that the obseivance of the formalities of
8. 80 of the Code of Civil Procedure will enable the plaintiffs to
bring this suit. That section is rather designed fo allow one or
more persons to represent a class having special interests than to
allow such persons to sue on behalf of the general public to which
the notices preseribed by that procedure would be inapplicable.
The plaintiffs’ suit must therefore fail. Though we are
constrained to disiniss it on this techunical ground, we cannot but
express our regret that the litigation should have been persisted in
after the concurrent finding of two Courts that the road in dispute
was & public road and that plaintifis were entitled touse it.” We
must reverse the decree of the Lower Appellate Court and restore
that of the District Mhnsif, which dismisses the suif. But we will
make no order as to costs.

ORIGINAL CIVIL.

Before Mr. Justice Parker,

Jl:ssez.g ADMINISTRATOR-GENERAL OF MADRAS,
wiy 29.

— and
ANANDACHARI sxp ormErs.*

Hindv Low—uryiage— Consummation —Suceession Act, 1865—-Succestion 2o estate of
intestate Nalive Christiun.

According to Hindd law, o marriage between Bréhmans is binding, although
the consummation ceremony or consummation never takes place.

1t » Hindt becomes a convert o Christianity and dies intestate, succession to
his estate is governed by the Indian Succession Act, 1865,

A.X., a Brihman, went through a Hinda marriage ceremony with S, a Bréhmzm
girl of eight years of age, in 1850. The marriage was never consummated ricr' wag
he consummation ceremony performed.

In 1851, A K. was converted to Chnstmmty S refused to live mth ‘bim,
because he was an outcaste, and in 1857 8 renounged all claims on him or his esmte.‘

In 1858, A.K. went through a Ohnstmn form of marriago w1th M. In 1881 ,'

# (Civil Slut No. 833 of 1886. .



