
VrNKATA- vested in them prior to the sale, unless they showed also that the 
sale was invalid. We must hold that the suit was properly held 

SuBHAMAN'TA. ĵ ot to fall uiider the twelve years’ rule. But we are of opinion 
that thejsuit is governed by "art. 9o. Art. 12 is intended to protect 
bond fide purchasers only, but when the purchaser is a party to 
the fraud, art. 96 will alone apply  ̂ otherwise the purchaser - will 
be enabled to take advantage of his own fraud for the purposes of 
limitation. We shall therefore ask the Subordinate Judge to 
return a finding- on the question whether the respondent No. 5 
was a party to the fraud and whether he made the purchase really 
for the respondents Nos. 1 and 2. The issue will be tried on 
the evidence on the record and on such further evidence as the 
parties may adduce and the finding will be submitted within three 
months from this date when ten days will be allowed for filing 
objections.

We are satisfied, however, that respondents Nos. 3, 4 and 6 
were unnecessarily made parties to this appeal and we dismiss the 
appeal as against them and direct the appellants to pay the costs 
of respondent No. 6 in this Court.
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APPELLATE CIYIL.

IBefore Sir Arthur J. S . Collins, Kt.  ̂ Ohief Justice, and 
Mr. Justice Muttusdmi Ayyar.

1886, NILAKANDAN (P la in t ip f ) ,  A p p e l l a n t ,
July 21,27.  ̂ ^

--------------- and
THANDAMMA and  oth er s  (D e f e n d a n t s), R e spo nd en ts .^

Imitation Act, wh. II, art. 12—Sale of land in exeeutkn of decree—Suit ly  third 
party to reeover—Adverse fo$session—Burden of proof.

In a suit to redeem certain land demisedon Mnam-ixi 1860 by A , to the prede
cessor of B, 0, 'who was in poseession. of the land, was made a defendant. A  proved 
his title to the land and possession up to 1850. 0 pleaded title to the land and 
denied that B had ever heon in. possession. Both picas were found to be false. 
It was foimd, however, that 0  had been in possession bom  1869 to 1885," and that 
in 1876 the land had been sold in execution of a decree agaiaat 0  (to which A ■was 
sioi a party) and piirchaBGd by D who resold to 0  in 18 79.

* Second Appeal 85 of 188S.



T i e l i o w e r  Court h e ld  th a t O’ s p o ssess ion  m u s t  b o  ta k e n  to  h a v e  teerL d e r iv e d  j;[ 'ii,ak a n d\ :^  
f ro m  B ,  t i l l  th e  c o n tra ry  w as p r o v e d ; b u t  th a t  th e  su it w a s  b a r r e d  b y  a r t .  12 o f  r,

Bct. II  of tbe Indian LiDoitation Act, 1877, because it bad not been brought within 
one year from the date of the sale in 1876 ;

Seld, that the suit was not barred by limitation, and that the burden of proving 
that Ms possession was not derived from B lay upon C.

Appeal from tte decree of V. P. de’Rozario, Subordinate Judge 
at Palgat, reversing the decree of P. Govinda Menon, District 
Munsif of Cliowgat, in suit 523 of 1884.

The plaintiff, .Nilakandan Nambudri, sued Thandamma, 
defendant ISTo. 1 and eleven others, the -vicar, wardens and tenants 
of the Kotappadi church, to recover two plots of land demised on 
kdnam to Tarathu, the deceased brother of defendant No. 1 in 
1850. Defendant No. 1 pleaded that neither she nor Tarathu 
ever were in possession, and that the land belonged to the church.

Defendant No. 5, the vicar, Paranju Kathanar, pleaded that 
the land was the ancient jenm of the church, and had been in its 
possession for a verj long time. The MiiuBil found that only one 
plot had been demised to Tarathu and decreed redemption on 
payment of Es. 331 for improvements.

The vicar and church wardens appealed, and the Subordinate 
Judge dismissed the suit.

Plaintiff appealed.
Qopdlan Ndyar for appellant.
Sankara Menon for respondents.
The facts necessary for the purpose of this report appear 

from the judgment of the Court (Collins, O.J., and Muttus4mi 
Ayyar, J).

Judgment.—This second appeal relates to tak or tract No. 1 
of the schedule attached to the plaint or to the plot marked A  in 
the plan. It is found as a fact by both the courts below that the 
land in question was originally the appellant’s jenm. It is also 
found that it was demised on k^nam first to a Malabar family 
called Vettipara tarwad, and next to one Tarathu, the brother of 
respondent No. I. This individual executed exhibit A in 1850 
in, favour of the appellant’s brother, Sriman Nambudri, acknow
ledging that he held the land on the k^nam which the appellant 
brought this suit to redeem. It is found that Tarathu was in 
possession in 1850 under the appellant’s tarwad, and that the land 
passed into ĥe possession of respondents 2 to 5, the trustees of , 
t)w Ketappadi ckurok about 17 year? ago. It was not, however.
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Nilvkutdan shown how it passed from the possession of Tarathn’s family into
^  ̂ that of the trustees. The District Munsif held, that after Tarathn’s

death the respondent No. 1 got into possession, and that she was 
e-vidently coUuding' with the other respondents.

On appeal, the Subordinate Judge adverted to the fact that 
the trustees did not show either that the land was their jenm or 
that they asserted their jenm title prior to 1877, and considered 
that their possession must he taken to have heen derived from 
Tarathu unless they showed (which they did not) that it was 
hostile for more than 12 years before suit. But it was also in 
evidence that the land in suit was sold in execution of the decree 
in original suit 75 of 1876 on the file of the Subordinate Court 
as the j enm of the trustees, and that i t . was purchased by one 
Lazar prior to June 1877 and re-sold by him to the trustees in 
June 1879. Eeferring to these transactions, the M6nsif remarked 
that the sale and the re-sale were a mere contrivance resorted to 
by the trustees of the church in conjunction with those interested 
in the church, that the pui’chaser, Lazar, was one of the managers 
of the church, and that the appellant was not a party either to the 
suit or to the proceedings in execution. The Subordinate Judge, 
however, considered that the appellant adduced no evidence to 
show that the sale and re-sale were collusive, and that the suit 
which was not brought within one year from the date of the sale 
was barred by art. 12 of the second schedule of the Limitation 
Act. He relied on the decision of this Court. It is urged in 
second appeal that the appellant was not bound to set aside a 
sale in execution of a decree obtained by one stranger against 
another, and that their wrong can be no valid ground for dealing 
with his claim under the one yearns rule.

We were referred to Venkata Narasiah v. 8uhhamma{l) 8ada~ 
gopa V . Jamuna ]3hdi(2) Suri/anna v. Durgi. (-3) On the other 
hand it is contended for the respondents that even, if the one 
year’s rule did not apply, the Subordinate Judge was wrong in 
holding upon the facts found that the respondents got into posses
sion under Tarathu.

In the case of Sunjanna v. JDurgi, the decision proceeded on 
the ground that what was sold was not the right, title and interest 
of the judgment-debtor, but the property on which the arrear of

(1) 4 Mad., 178. (2) I.L .B ., 5 Mad., 5i. (3) L L .R ., 7 Mad., 268,
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revenue wiiioli was souglit to be recovered was a ciiarge. It is Nilasakdas 
not shown in this case that anything more than the right, title thandamma, 
and interest of the judgment-debtor in Original Suit 75 of 1866 
was liable to be sold. This case falls, therefore, to be decided on 
the prinoiple laid down in Venlmta Narasmh v. SuMcmma, and 
Badaffepa v. Jamuna BMi which 'were not ovemiled by the decision 
in Surymm v. Dimji.

We see no reason to think that the Subordinate Judge was in 
error in presuming that the respondents got into possession nnder 
the firist respondent’s father. The trustees, it must be observed, 
pleaded that Tarathu was never in possession, and that the land 
was the ancient jenm of the church and that both of those state
ments were found to be untrue.

We set aside the decree of the Subordinate Judge and restore 
that of the District Mlinsif. The respondents will pay the 
appellant’s costs both in this Court and in the Lower Appellate 
Court.

YOIi. IX.] MADRAS SIRIIS. 463

APPELLATE CIVIL,

Be/on Sir Arthur J. R . CoUim̂  Kt., Chief Justice, md 
Mr, Justice Parker.

ADAMSON (BErBKBANT N o . 1 ), Appellint, xsss.
,  March i .aHCl Julj* 12.

ARUMTJGrAM a n d  othehs (PiiAiNXiFFs), Eespotosnts.*

Buii for ohstrmtion o f  highway— Spseid? tUmafffi— Civil Froeedurs #.36.

Tlie rule of Englislx law thA  no action oaa l)S maintained l>y ono person 
ugaxBst axiotliei' for obstruction to a Mghway ■with.out psoof of special datnago alioiild 
■fee enforced in British India as a rule of “  equity and good cousoienco.”

Section 30 oi the Cod© of Civil Procedure vrm not intended to allow in- 
diyidiials to  bus on "beliftlf of the general pnhlicj hut to enable some of a class having 
sp^ial interests to repxegent the rest of tho class.

Appeal from the decree of K. S.. Krishna Menon, Subordinate 
Judge at TinneveUy, reversing the decree of Y. Srinivdsioharlu, 
District Milnsif of Tiiticorin, in Suit 188 of 1883.

iTbe plaintiffs, Armnugam Pillai and 8 others, as rep|esenta» 
tivjes of the villageris of Podiamputhur, sued the Revd. Thomas

' - r  i ; ....i ....... - i ------------' ----- r  i ■i.i' .......irii^n'.n-nr n  —  i i - |  r;---------------  ' -  -  ------------- -------r  " v i ---------------

■'̂  'Seeond T92 of 188S. , ' ^


