
fOL. IX.] MADEAS SEEIE8. 445

iS \N'KA11A
Y ahma.

been used to pay the debts due by the appellants’ tarwad, and Krishx-ax 
such being the easê  we consider the tarwad property was properly 
declared liable for the amount decreed. We accordingly dismiss 
the appeal with costs.

As to the objections filed by the respondent. There is a 
confliGt of evidence in regard to the payment of Rs. 1,000 in 
addition to Bs. 3 0̂00, and we cannot say that the Subordinate 
Judge has not come to a correct finding. As to the interest 
awarded to the respondent damages, we see no reason to inter
fere on appeal. He stated in his plaint that he entered on the 
management of the temple upon the execution of document A , 
and the a.jjpellants, it appears, resumed the management after 
the date of the final decree in suit No. 373 of 18S3. The 
Subordinate Judge then declined to allow interest for the period 
during; which the respondent had presumably the benefit of 
managing the temple, and we do not consider that he was in 
error in doing so.. We therefore disallow the objections also 
with costs.

APPELLATE CIVIL.

Before Mr. Judiee Miiftumnii Ayynr and Mr, Justice Brandi, 

KARUPFAN (PiAiKTiFFj, Appellant, 

and
AYYATHORAI (I)efeitoa:nt No. 1), Eespondint.*

Cli'il I^rocedtire Cod<’, ss, 100, 1 01 ,108 , d-10— Appcrdfrom  cy parte dicref.

A defendaat against -ffhom a dccrea has IjeeB. passed ex parte, and who liaa not 
adopted tlie procedure provided bv s. lOS of the Code of Civil Procedure can appeal 
from such decree tmder the general provisions of s. 540. Z/?i Stuffh r. Kunjan 
(I.L.R ., 4 All., 387) dissented from.

A p p ea l from the decree of E . Vasudeva Bau, Subordinate Judge 
at Negapatam, modifying the decfee of T. Mulhari Eau, Bistrict 
Mimsif of Manndrgudi, in suit 20 of 1885.

The plaintiff, Karuppan Chetti, sued the defendants Ayya- 
thorai and Subbu Mudali, father and son, to recoYer Rs. 1,869-2-6 
due on a bond esecuted by Rdmalinga Mudali, deceased son. of

1S8S. 
Jaly 24.

* Becond Appeal 967 of ISSo.



Kaiii:i>pax defendant No. i, and Es, 163-11-0 due for money lent and goods 
ŝ PP̂ î d to Eunialing-a Mudali, as manager of tlie defendants’ 
family-

Defendant No. 1 did not appear. .
The issues framed were (1) wlietlier the debts sued for were 

binding on defendant No. 2 ; (2) wlietlier tlie claim on acoojmt of 
goods supplied was barred.

Tlie Mumsif decreed jiayniont of Es. l,o69-2-G as against 
defendant No. 1, and dismissed th  ̂ suit as against defendant 
No. 2.

Defendant No. 1 appealed.
Eelpondent objected tbat no appeal lay, citing tlie Full Beneb 

decision of the Higii Coui-t of Allahabad in Lai Sinyh v. KunJan.iV)
The Subordinate Judge held that he was bound to follow 

Ananiliamma Patter v. Afdr/ham Famker,{2) and, findln'g that 
the debt was a mere personal debt of the son, he held that the 
father was not bound to pay, and dismissed the sidt. Plaintiff 
appealed on the grounds'—

(1) That the issues were not properly framed.
(3) That as defendant No. 1 did not appear and it was 

understood by the parties and the Court that a deô ê 
would be given against him, plaintiff, being content 

■ with such a decree, did not let in evidence as to the 
nature of the debt.

(0) That no appeal lay to Ihe Lower Appellate ;CJourt.
lidmachandra Rdu Saheh for appellant.
Siihmrmni/a, Ayt/ar for respondent.
The Court (Mattusaini Ayyar and Brandt, JJ.) delivered the 

following
JuDCUJSNT :- “Although the lirst issue was defective in form, 

still the appellant had to show, as against defendant No. 2, that 
the debt was incurred for purposes binding on the family and 
produced evidence for that purpose. We are not prepared to hold 
that he has beeii misled by the, frame of the issue. As to the 
question whether an appeal lies from an ex parte decree, it has been 
held by this Court since 1881 that an appeal does lie, AmntMi  ̂
rdma Patter v. Mddhava Panilm\(2) The same view appeals 
to have been taken by the Bombay High Court, Lttohnidfy'
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VitkahMs V. EbraMm Oosman.{l) TJiere is a Full Bench decision KiurppAx 
of tiie Allaliabad High Courts Lai Singh v. Kunjan,{2) in wliieli a ait:athoeai. 
majority of the Court held that no appeal would lie. We are, 
however  ̂not prepared to dissent from the view taken by the 
Division Bench of this Coui’t. This second appeal must therefore 
fail, and we dismiss it with costs.
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APPELLATE OIYIL.

Before Sir Artkur J. E. Collinŝ  Et., Okiqf Justice  ̂ ami 
Mr, Justice Parker.

RAJAGOPAL AifD OTHERS, in re.^' 1886,
AngTist 3.

Letters Fatent, s. la— Civil Froeedtirc Code, 58S, 592.  --------— ~

Section 15 of tlie Letters Patent of th,c Iligli Com’t at Mixilras being controlled 
by s. 588 of the Code of Civil Procedm-e, no appeal lioa from tho order of a single 
Judge of th.0 High. Court made mider s. 592 of tlio Code of Civil Procedure reject
ing an application for leave to appeal inform l panpoyia.

A ppeal under s. 15 of the Letters Patent against an order made 
ly  Brandt, J,, dated 27th April 1885, rejecting an application for 
leave to appeal in forma j âuperis against the decree in Suit No. 74 
on the Original Side of the Court.

Ammayi Ammdl, next friend of the appellants, Rajagop41 
Pillai and others, her minor sons, appeared in person.

The facts necessary for the purpose this report appear from 
the judgment of the Court (Collins, C.J., and Parker, J).

JirnGMENT:—An order passed under s. 592 of the Code of 
Civil Procedm’e rejecting an appeal in forma pauperis is not 
appealable under s. 588, which provides that no appeal shall lie 
from orders not specified in that section.

It has already ■Isen decided in Achaya v. Batnavelui^S) that 
8. 15 of the Letters Patent is controlled by a similar section in 
the Civil Procedure Code* which provided that an order shall be 
finalj and that enactments to such effect are not beyond the legis
lative powers of the Governor-General in Council.

There is no appeal and this application must be rejected.

* Letters Patent Appoftl 8 of 1886. (1) LL .B ., 2 Bom,, GM.
(3) IX .S .,  4 AH., 387. (3) I.L .E ., 9 Mad., 253.


