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deposited it on the 28th, which was the first day of the Teopen-

Hossumw ALi¥ jng of the Court. Those learned Judges held, that the mor.

Domzm.m.

1880

Mareh 19,

gagor had sa.ved the estate *rom foreclosure by depOSltmu the
money on the fitst day after the 25th November on whigh
the Court was open, aud they came to this decision, although
Sir B. Pea,cock deubted whether the, Court had been legally
closed. Our decision is also in a.cco1da,ncq with the Engligh
authorities. In Mayer v. Harding (1), the appellait, who
wished to appeal against an order of certain Justices of the
Peace, and who was bound by a Statute to lodge in the Queeus
Bench the case signed by thé Justices ‘within three days after he
had received it from them, got the case on Good Friday, when
the Queen’s Bench was closed, and lodged it on: the fouowiug
Wednesday, when the Division Bench reopened. The Court
held, that as the. offices were closed from Friday to the Wednes-
day, the appellant had transmitted the case 89 800n a8 it Wwas possi-
ble to do so, and had sufficiently complied with the requirements
of the Statute. In passing the decision the Court acted upon the
rule that the law will not compel the doing of impossibilities,

We, accordingly, reverse the order of the lower Coumrt, and
direct that the defendant, if he has been ejécted, which ws are
{nformed that he has been, should be restored to possession,
and that the plaintiff should have liberty to take out of Court
the money deposited by the defendant.

The appeal is allowed with costs.

Appeal allowed:

Before Mr. Justice White and BMr. Justice Maclean.

SARODA PERSHAD CHATTOPADHYA (DErEspant) v BROJO
NATH BHUTTACHARJEE (Prainrier)*

Limitation Act (XV of 1877), s. 10 and sched. i, art, 120— Clestui que
Trust, Suit by, against Trusise.

A ylleged that his father B had, before his death, placed in the handa.of E
a certain sum of money, and had also transferved to C his landed properss

* Appesl from Appeilate Deeree, No. 888 of 1879, agninet the dégrend
C. D. Field, Eaq,, Judge of Enst Burdwan, dated the Oth April 1879
reversing the decree of Baboo Radha Kisto Sen,. Mnnsif of Raneegung?
dated the 6th Jonuary 1878,

(1) L. R, 2 Q. B, 410.
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upon trust, that € ‘should, during the minority of 4, hold the money and 1880
manage the property £Ir the benefit of 4, dnd maintain 4, and shoild, on A's "Sinopa Prn-
attaining his majority, make over to bim the property and so much of the ’“‘;’AS::;:TO'
monay 8 should then be unexpended ; arfd that €'had accepted the trust, but, B m.m”'N X
upon A's coming of age, had refused to render any acedlnt. 4, acoordingly e
brought a suit for an account. ' plended that 4 hod attained his majority OHABIEE,
at o much earlier period than he alleged, and that the suit was barred by
limitation. A replied that, uhder®s.”10 of Act XV of 1877, his suit
could not be barred "by any length of time, Held, that s, 10 of Act XV of
1877 did not apply to such a case, and that A's suit would be birred if not
prought within six yegrs from the time when he attnined his majority, and
became entitled to.demand an gocount.
In India, suits between o eébiui que trust and s trustee for an nccount are
eoverned solely by the Limitation Act (Act XV of 1877) ; and unless they
;nll within the exemption of s. 10 are liable to become barred by some one
or other of the articles in the second schedule of the Act. . To claim the
benefit of . 10, o suit against a trustee must be for the purpose of follow-
ing the trust-property in his hands. If the obhject of the smit is not to
recover any property in specie, but to have an account of the defendant’s
stewardship, which means™an account of the moneys received and Qisbursed
by the defendant on plaintiif's behalf, and to be paid any balance which may
be found due to him upon taking the account, it must be brought within six
years from the time when the plaintift had firet o right to demand it.

In this case, the plaintiff Brojo Nath Bhuttacharjee alleged
that, in the month of Joist 1276 (corresponding with parts of
the months of May and June 1869), Jiis father Ram Sunder
Bhuttacharjee had appointed the defendant Saroda Pershad
Chattopadhya to be the manager of all his moveable and im-
movenble.properties, and to be the guardian of the plaintiff, who
was then s minor, and had then made over a certain sum of
money and all his properties to the defendant upon trust, to
take charge of them, and out of them to maintain the plaintiff
until he sghould attain his majority ; and that, on the plaintiff
attaining his majority, the defendant should make over to him
the said properties and so much of the money -as should b?
nnexpended; and that the defendant had accepted this trust,
The plaintiff further alleged, that, his -father having died
shortly after, the defendant acting as his gnardidin and as mana.
ger of the properties left by his father, had let ont and made
aeﬁ;ﬁlementé of the properties and maintained him till the
month of Kartick 1284 (corresponding with parts of the months
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of October and November 1877), when he attained his majority ;

that, on attaining his majority in the month of Kartick 128,
he had at once called upon thy defendant to reuder to him g

Broso Naurz account of all the moveable and immoveable properties lefs by

BRUTTA-
GHARIE R,

hig father, and the profits derived therefrom, and of all receipty
and dlsbmsements whatsoever, and that the defendant had
failed te comply with his demnd, The plaintiff, accordnmly,
prayed fm a decree dirvecting the defendant To aceount for ol
the moveable and 1mmoveuble properties of Ram Sunde
Bhuttacharjee which had come into his hands, and of the profit
derived therefrom, and also.of the receipts and disbursement

. connected therewith.

The defendant pleaded, 1si, that the plaintiff was at leas
25 or 26 years old, and must therefore have attained his majo
rity long before Kartick 1284, and that he having failed to pre
fer his claim within thres years after he attained his majority
bis claim was barred by limitation; and 2nd, that he (the
defendant) had never in fact accepted the trust mor acted as
guardian and manager as alleged by the plaintiff.

The Court of first instance held, that this was a guitbys
plaintiff describing himself as a ward against a defendant des-
gtibed by him as his guardian, for the purpose of taking s
account, and that there heing no express proviaion to be found
in sched. ii of the Limitation Act (XV of 1877) applicable-to
such a suit, the period of limitation applicable to it would hs
gix years as provided by art. 120 of that schedule; and thaf,
apon the evidence before it, the plaintiff must have attained
his majority in 1278 B. S. (1871), or move than six years befora
the institution of this suit, and that therefore as limitation
would run from the time when the plaintiff attained his majo-
rity, the sujt was now barred by limitation. The Court of first
instance also held, that tho defendant had not accepted the trust
nor acted as guardian as alleged by the plaintiff.

From this decision the plaintiff appedled to the Court of the
District J udue, on the ground that upon the evidence the.deferl-
ant had accepted the trust and had acted as guardian and trusise
for the plaintiff, and that this being 8o, he was, by &. 10 of Act
XV of 1877, precluded from pleading any period.of Limitation,
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The Judge on um)eal reversed fhe decision of the Munsif, 1880
holding that-the Hefendant had accepted the trust created siﬁ‘:’%;fﬂ_:_
by the plaintiffs father, and hafl managed the property for ®ADBTA
gome years after the death of the plaintifi's father; and in Bn%-gvuﬁ.;z_rm
particular, that a sum of Rs. 127 had been entrusted by the ouarsmm.
plaiutiff’s father to fhe defenda.nt for the use of the plaintiff,

TWith respect to hmxtntmn, thé Judae held that the suit was
exempt from the opem.t.mn of the Limitation Act by virtue of

510 of that Act. DBut ashe was of opinion that the plaintiff
took over charge Of his father’s ploperl‘y in 1283 (1876), he
limited the account to be staken to the years commencing 1277

(1870) and ending 1282 (1875).
From this decision the defendant appealed to the High Court.
Baboo Oopendro Chunder Bose for the appellant,

Baboo Nogendro Nath Roy and Baboo Umbica Churn Ghose
for the respondent,

The judgment of the Court (WrITE and’ Maorran, JJ.)
was delivered by

Warre, J. (who, after stating the facts, continued) :—The
defendant urges in appeal before us that &, 10 does not apply t@
the suit, but that the suit is barrved by ghe opetation of art. 120
of the Act.

In England, the Statute of Limitation does not apply to a
suit for an aceount brought by a cestui que frust against his frustee.
under an express trust, or by a principal against an agent
expressly appointed [ Obee v. Bishop (1), Wedderburn v. Wedder-
Burn (2), Brittlebank v, Goodwin (8)s Burdick v, Garrick (4),
Story v. Gape (5), and Stone v. Stone (6)]; althoughin certain
cases where the relation of trustee and cestui gue trust ig admitted
to be no longer subsisting, and in a faw other cases; & Court
of Equity will refuse relief on the ground of lapse’ of time.
The Euglish doctrine does not appear to. rest upon any exemp-
tion, express or implied, to be found in the English law of

() 1D. F, and J., 142. (4) L. &, 5 Ch.-Ap., 233,
(2) 4 M.and C,, 41. (6) 2'dur, N, 8, 706.
) L. R, 5 Eq., 546. (6) L. K., 5 Ch,-Ap,, 74
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1880 limitation, but to be the cdeation of the Equity J udges, Iih
ﬁlﬂf)%; E{fﬁ;‘now, however, expressly recdgnised by the Eeglslutme, which
PADEYA in the Judicature Act (36 and 37 Vict., c. 66, s, 25, ol, 2) enacty,
Broso- Navrs that ¢ no claim of* a cestui que Yrust against his trustee for any
gffAmum. property held on au express trust, or in respect of any breach
of such trust, shall be held to be barred by any Statute of
Limitation,”

In Indin, suits between a cestui que trust and trustee for ay
account seem to be govemed solely by the Indian Limitatien
Act, aud unless they fall’ within the exemption of s, 10 are
linble to become barred by gome one ¢r other of the arficles in
the second schedule of the Act.. To claim the benefit of s, 10,
the suit agaivst the trustee must (amongst other things) be fur
the purpose’of following the trust-property in his hands. The
plaintiff's present suit has no such object. It is plain thatits
object is not to recover any property in specie, but to have'm
account of the defendant’s stewardship, which means an account
of the money received and disbursed by the defendant on
plaintiff’s behalf, and to be p-ud any balance which may be
found due to him on taking the account.

I think, therefore, that the learned Judge isin exrror in holding
that the suit falls under the description of suits mentioned in
8. 10, and that the Mungif was right in holding that art, 120
applies to the suit.

If the learned Judge below had found the. date when the
plaintiff attained his majority, it would probably have been un.
necessary to remaud this suit. The plaintiff alleges in his
plaint that he attained his majority in Kartick 1284 (October-
November 1877), but the Munsif found that he reached his folk
agein 1278 (1871). The learned Judge pronounced no opinion.
on this pojnt, it being unnecessary in the view .which he enter-
“tained of the case, The plaintiff, however, is entitled to havethe
opinion of the lower Appellate Court on this question of factyns
it formed one of the objections in his grounds of appeal £0 the
lower Appellate Court. It will, therefore, be mecéssary to
remand the suit to try this question,

If the Judge finds that the plaintiff attained his majorty mors
thau six years before he commenced the suit, lie-will dismiss the
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plaintiff’s suit. If, he finds this ijsue in the negntive, he will __ 1880

order the account to be taken fof the peried of time and os ssim%t i’;;:_

directed by the Jearned Judge Mr. Field. wivure
The appeal is allowed. Costs of the appeaﬁ and the trial on Bagao Nauzr

{4 ¥ vy

the remand will abide the result, Buuwea-

Appaal allowed and Case remanded.

Before Mr. Justice Jackson and Mr. Justice Totienham.

GUNGANARAIN SIRKAR D awormmh (Prawrrees) ». SREENATII 1880
BANERJEE (onE oF TEE DEFENDANTS).* Yan. 15.

Co-Sharer—Suit for Fractional Share of Rent.

The plnintilf; alleging himself to be a fourteen-nnna shareholder in ‘a
zeu'xindnri, sued a tenant for a proportionate share of the rent due to him as
such shareholder. The otller co-sharers were made defendants, but did not
contest the suit; held, that inasmuch as it had been shown that the tenant-
defendnnt had, on previous occasions, paid the plaintiff rent separately, though
not in the proportionate share now demanded by him, and it being further
to be presumed that the eo.sharers admitted the pleintiff's cloim, sueh suit
would lie.

TaIs was & suib for recovery of arrqars of rent and interest
thereon for a period extending from Byssk 1281 (April 1874)
to Choitro 1283 (March 1877).

The plaint stated that the plaintiffs were part-owners to the
extent of a fourteen-anna share in a certain zemindari; that the
tenant-defendant in suit held a lesse of certain specified lands in
that zemindari ; and that the amount claimed represented arréars
of reut duo to the plaintiffs from that defendant in respect of
their fourteen-anna share in such zemindari. The plaintiffy
co-sharers in the zemindari were made defendants in the case,
together with the tenaut, from whom sych arrears of rent were
claimed, The tenant-defendant (who alone entered appéarance),

* Appesl from Appellate Decree, No. 661 of 1879, against the decree of
H, Beverley, lsq., Additioon] Judge of Zilla 24-Parganunas, dated the 27 th
of December 1878, affirming the decree: of Bakioo Benode Bebiari Chowdhry,
Munsif of Barvipore, dated the 4th July 1878,



