
APPELLATE CRIMINAL.

Before Mr. Justice Kerncm and Mr, Justice Muttmdmi Ayyar.

aUEEN-EMPEESS isse.
April 20.

a g a in s t  —--------------

YIEANNA.'^
Cnminal Froccduro Code, s. 349.

A Second-class Magistrate iiaving convicted a person of theft and sent hiin to a 
First-class Magistrate for enlianced punishment as an old offender under s. 349 of the 
Code of Cximinal Procedm’e, the Pirst-class Magistrate returned the prisoner to the 
Second-class Magistrate and dii’ccted that officer to commit the case to sessions.

On*a reference hy the Sessions Judge, the High Court, -while allo-wing the com­
mittal to stand, directed that in. all casea referred under s. 349 of the Code of 
Criminal Procedure, the Court to -which the case is referred should dispose of the 
case itself and not send it hack to the Coia't by - v̂hich the reference ia made for 
committal to sessions.

C a s e  referred to tlie Higli Court by A, L. Lister, Sessions Judge 
of Groddvari, on 30tli Marci. 1886.

The material portion of the letter of reference was as 
follows;—

“ The accused was placed before the Sub-Magistrate of Eaj ah- 
mandri on a charge of theft in a building and convieted, and, as 
he was an old offender, the proceedings were submitted to the 
Joint Magistrate under s, 349 of the Code of Criminal Procedure.

The Joint Magistrate by proceedings, No. 16 of the 10th 
March, referred the ease back again to the same Sub-Magistrate 
with a direction that he should commit the case to the Sessions 
Court, and in obedience to that order, the Sub-Magistrate com­
mitted the ease.

I  submit that the order of the Joint Magistrate directing 
another Magistrate to commit is not according to law, and is uUrd 
virm; in Criminal Eeyision Case 501 of 1882 it was held that such 
an- order is xdtrd nires, and the commitment was q̂ uashed.”

Counsel were not instructed.
The Court (Keraan and Muttusdmi Ayyar, JJ.) delivered the 

following
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Qu-ebn-
E m p u b ss

■V.
■yiBANNA.

J u d g m e n t  :—It has been many times ruled by this Conit tbat 
a Magistrate, to whom proceedings are submitted under s. 349 of 
the Code of Criminal Procedure, is not at liberty to return the case 
to the submitting Magistrate, but must dispose of it himself. He 
has the power to commit to sessions if neeessary.

Tery serious inconvenience is the result of the Magistrate’s 
order returning the prisoner and directing committal to sessions.

We think that we may allow the committal to the sessions to 
stand.

We desire, however, that in all cases referred under s. 349, the 
Magistrate, to whom reference is made, shall himself dispose of 
the case and shall not return it and the prisoner to the Magistrate 
by whom the reference is made.

APPELLATE OIVIL---EULL BENCH.

Before Sir Arthur J. GoUius, Chief Justice, Mr. Justice 
Kernatiy Mr. Justice Muttusdmi Aijym\ Mr. Justice Brandt, 
and Mr. Justice Parlour.

1886. 
March. 9. 
April 21.

KALANDAN (Petitio t̂epO 
amd

PAKEICHI ( E espo k den t).’’-’

THAMMAYYA ( P l a w t i f p )  
and

VENKANNA (Dei’Ejtdakt).!

]tf(fuJ(ition I V  of 1816, s. 30—I ’l-rsokal ̂ i't'opsyty only liable to attuehnicnt in txeahiort 
of Vilhi'je Miinsif's flcercf.

TJnder Eogulation IV  of 1810 tlie deorocs of Village Blunsifs cannot Ibc oxctintod 
against otlier than personal xjropei'ty. Sucli decrees can bo executed by a transferee 
of the decree and against the ropresentativo of a deceased judgment-debtoi'. . . •

T h e s e  cases were heard together. The facts in Kalandan r. 
Pah'ichi were as follows -

One Mayan having obtained a decree for Es. 19-5-10 against 
the assets of Keloth Kunhi Paki, deceased, in suit 237 of 1885 oa 
the file of the Village Mtansif of Tellicherry Amsham on 27th 
April 1885, the Village M6nsif, on the 25th June, attached a. 
valuable house in Tellicherry in execution of this decree. :Onf

* Civil Eevisioa Petition 288 of 1885, 
t  Civil Revision Petition 307 of 1885.


