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FULL BENCH

[VOi. v,

Bofore Sir Richard Gaiih, Kt., Chief Justice, and Mr. Justice Jaokson, M,
Justice Pontifex, Mr. Justice Morris, and Mr. Justice Mitter,

1880 ISHEWAR CBUNDER DUTT anp ormers (PrAinTires) o, RAM
June 1. KRISHNA DASS (Dlsmnnu'r) *

Apportionment of Rent—Pur chaser of o Shave in a joint TE"MT&—Sgug:me
of Tenure by Sule of Share— Co-Sharers— Parties,

A sole of a share in a tenure,let out to f tenant in its entirety, does not of
1tge1fnecessunly effect o severance of the tenure or an apportiomment of the
rent; but if a purchaser of the share desires to have such a severance, hp
i8 enf.ltled to enforce it. If he takes nosteps for that purpose, then the tenant
is justified, in paying the entire rent to all the parties jointly entitled to i
But if the purchaser desires to effect a severance of the tenure and an appor
tionment of the rent, he must give the tenant due notice to that eflact, sud
then if the parties cannot agree to an a.pportlonment the purchaser. Tay sn
the tenant for the purpose of having the rent apportioned, making pll the ather
¢o-sharers parties to the suit.

Tt is impossible upon principle to distinguish onses where a tenura is splf
privately from those where it is sold by public auction, or, on the other hand,
to distipgnish enses where o tenure is severed by different portions of its nres
being sold to different persons, from those where it is sold o different persony
in undivided shaves, In all,such cases the entirety of the joint interest should
be consicdered as severable-at the option of the purchaser.

THIS case came up on appeal under &, 15 of the Letters Patent
before Garth, C. J., and Mitter, J., and was referred by theis
Lordships to & Full Beneh. The referring order setting oub sy
much of the case as is necessary for the purposes of this report,
was ag follows :

“The admitted facts appear to be these: The defendantis
the tenant of a certain tenure, which originally belonged to
Ramgopal Nundi and Hurokristo Nuundi in equal shaws,
Ramgopal Nundi’s eight-anna share then came by inheritanss

* Reference to a Full Benok on Letters Patent Appeal No. 878 of 1879,
from Spécial Appeal No. 878 of 1879, from a decision-of Mr, Justice Motk
dated 20th August 1879, reversing the decision of Baboo Kedarnath Mejuié
dar, Officiating Second Judge of Mymensing, dated the 29th Junuary 1879,
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i0 one Komolakant, and Komolakant sold a four-anna share out 1880
of the eight anhas to the plaintiffy’ uncle, from whom the plain- Isawir
tiffs acquired it as their uncle’s heir, Dm:r
«The defendant has paid rent to Komolakaut £t his four-anna Ram L.u!sun,\
share, bub has never paid any rent to the plaintiffs in respect to Dass.
the four annas : and he denies the plaintiffs’ right to sue fur such
rent, ingisting that he has “hither to paid rent for four ‘annas
of the entire tenure to Komolakant, and for the remaining
twelve annas to Rhedoy and others, who claim under Huro-
kristo Nundi.
« Tn this state of the fact§ it has bten decided, as a matter of
law, by a Division Bench of this Court, that although Komola-
kant was entitled to an eight-anna share of the tenure and
conveyed four annas of that share to the plaintiffs uncle, and
glthough the plaintiffs are undoubtedly entitled to that four
annas as their uncle’s heirs, they have no right to sue the defend-
- ant for the rent of it, until some engagement has been entered
into between them and the defendant, creating the relation of
landlord and tensnt, and rendering the defendant ha.'ble to pay
the rent of the four-anna share to the plaintiffs.
« [t was decided in the Full Bench case of Guni Mahomed v.
Moran (1), that one shareholder of an entire tenure cannob
bring & suit to enhance the rent of hig separate sha.1e, or for
a Labuliat, merely upon the ground that, by arrangement
with the other shareholders, his rent has been paid separately.
But here the plaintiffy derive title to a four-anna share of the
tenure by a legal conveyance, and the questions which we desire
{o refer to a Full Bench are—
“1st, Whether, under such circumstances, the tenure is nob
severed in the same way as it would be under a partition made
by the Collector ? and
- «9nd. Whether the plaitiffs, a.ss'limlng the rents claimed not
to liave been paid by the defendant to any of the other share-
Holders, are enhbled to recover in this suit the proportionate rent
of the share conveyed, although there has Been no engagement or -
consent by the defendant to treat the pla,mtxﬁ’s as his _landlords ?
See Tndy rOTOn Bwr-'mwm V. Swmp G’hunder Paul (©), Sarat:

() L. R., 4 Cale,, 96. - - (2) 12 B. L. R., 201; 8. C., 15 W. R,, 395.
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Sundari Dabie v. Anund Mohum Glautiugh (1), and B
madhud Qhose v. Thakur Doss Mundul (2).”

Raar Kremya  Ba000 Jogeslh- Chunder Roy for the appellants—It is admj

Dass.

ted that a four-anna share of the rent has been paid to Komo]&_
kant, and my cqniention is, that the plaintiffs are entitled 4o,y
for the balance. See the cases of Doorg Jachwn Surmah v. Jampa
Dassee (3), Sreenath ()’Imndar Chowdhry v. Mohesh Claundey
Bundopadhyo (4), Sar at Su'nclw) 1 Dabia v. Anund Mohun
Gluttuck (1), Anmodachurn Roy v. Kallyj Coomar Roy (), anid

an unreported Special Appeal, No. 584 of 1874, decided on the.
4th July 1878,

Baboo Aulczlchunde'r Sen for the respondent,—Ib has not been
shown that this- tenure has been severed in the same way a3 it
would have been under a pa.ltntlon made by the Collector,
Moreover, the plaintiffs have not made threir co-sharers parties o
the suit. A single ‘co-sharer camnot sue for his share of the
rent—Blyrub Mundul v. Gogaram Banerjee (6), Kallee Chiwa
Singh v. Solamo (7). It may be that if the plaintiffs had
made the other co-sharers parties they might have ‘Tecovered on

the authority of Judw Dass v. Sutherland (8), but they hive
not done so.

Baboo Jogesh Chunder Roy in reply.—~No objection can be
taken at this stage of the proceedings as to the other sharers
not having been made parties to the suit—s. 34 of Act X of 1877,

The opinion of the Fu].l Bench was delivered by

GartH, C. J—It a,ppea.rs to us that, having vegard to the
weight of authority in this Court, as well as to the question of
principle and convenience, the proper solution of the points
referred to us is as follows :

(1) Ante, p. 278. (4)1 C. 1. R, 468.
(2)B. L. R.,Sup. Vol. 6898, C.6W.  (5) L L R, 4 Culo., 89
B. Act X Rul,, 74, per Pescock, €. J.  (6).12 B. L. R., 200; 78, C,1TW
® 1‘>BLK,289 8.C. 22 W. R, 408, 7
R; 46. (H 24 W.R,, 267.
(8) L.L. R., 4 Qulo., 556,
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That a sale of g share in a tenure, which has been let to a 1880
tenant in its entirety, does not of itself necessarily effect a sever- ({ﬁ'lmfn\;“
ance of the tenure o1 an appor tionment of the rent; but that, Dum
if the purchaser of the share desives to have Such a severance or Rax ll)ingzum
a,ppmtwnment he is entitled to enforce it by taking proper
gteps for that purpose.

If he takes no such sbeps, then the tenant is Jushﬁea in pay-
ing the entire rent, as before, to all the parties _]mn-t]y entitled.
to it But if the purchaser desires to effect a severance of the
tenure and an a.ppmtmument. of the rent, he must give the:
tenant due notice to thatl effect, arid then, if an amicable appor-.
tionment of the rent cannot be made by arrangement betweern
all the parties concerned, the purchaser may bring a suit against
the tenant for the purpose of having the rent apportioned, mak-.
ing all the otlier co-sharers parties to the suit.

No real injustice will be done to the tenant under such eir-
cnmstances, because the ﬁossibiliby of the severance of the tenure
by butwara, sale, or otherwise, is only one of those necessary
incidents of the property which every tena.nt is, or must be pre~
gumed to have been, aware of when he took his leass ; and as
regards the costs of any suit which may be blourrht for the
purpose of having the rent apportioned, they would of coutse
be . matter for the discretion of the (Jourt, and would probably
depend upon how far in each case the tenant has had a fair
opportunity of amicably adjusting the apportionment,

An instance of 8 suit of this nature will be found in the case of
Sreenath Chunder Chowdhry v. Mohesh Chunder Bundopa-
dliya (1), decided by Jackson and Cunningham, JJ., where seven
mouzas had been let in patni to certain tenants by the zemindar,
and then, under a decree.against the zemindar, .three of those
mouzas were sold to 4, and the other four to. B, .4- then
brought a suit against the patnidars to have his share.of the
patni rent apportioned, making B, purchaser of the othar
mouzas, & party to thé suit; and it was held that the ‘suit was
properly brought.

It appears to. us that this case was rightly decided ; and.that it
i impossible upon principle to distinguish cases where a- tenure

(. 1'0. L, R., 453,.
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1880 s 50ld privately from those where it is’ sold by public auction :
—;ﬁ:;:frm or, on the other hand, to distinguish cases where a tenure is
Dum severed by different portions of its area being sold to different
Rant Kinsana persons, from thost where it is sold to different persons in
Dass undivided shares.

In all cases of tkis kind, the enbu'ety of the joint interest
should be ‘considered as severalie at the option of the purchaser;
and it would lead to most mconvement results, and to the depre-
ciation of property thus sold in “different; lots, 1f the purchasers’
of such lots were compelled to collect their rents in one entire
sum, conjointly with one a.nother, or with the owners of the
unsold shares or portions.

In this particular case, as the plaintiffs did not take any proper
steps to make arrangements with the fenant, or to obtain an
apportionment of the rent, the learned Judge of this Court was
right in dismissing the suit ; and this appeal must, consequently,
be dismissed with costs, mcludmo- those of the hearing before
the Full Bench.

Appeal dismissed.
APPELLATE CIVIL.
Befors Mr. Justice White and Mr, Justice Maclean.
1880 IIOBSEIN ALLY (Drrenpant) v, DONZELLE (PraiNtier).*

Mareh 15,

Limitation—Beng. Act VI1II of 1869, 5. 62—Stay of Execution—Puymenk
into Court— Eztension of Time when Court is closed —Dacresa—Suit for
Arrears of Rent,

When a tenant has heen sudd for arrears of rent and a decree obtained
against him under Beng. Act VIII of 1869, s, 52, which provides for the stay
of exevution if the amount of the arrears, together with interest and costs of
suit, be paid into Court within fifteen days from the date of the decres, smt

‘tlie Court is closed onor before the last day of the period so limited, the

* Appeal from Order, Nos. 207, 208, 209, 210, and 211 of 1879, against the
orde of J. M. Lowis, Hsq., Judge of Bhagalpore, dated the 13th August
1879; affirming the order of Babod Ramdbur Mookerjee Roy Bahadoore,
Munsif'of Maddepoors, dated the 5th April 1879,



