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and cannot be made after evidence lias been taken for tbe com- Sadagopa- 
plainant and process issued. In order to make sncb. reference, 
s. 202 provides that process may be postponed. W e  set aside the 
order of tlie Joint Magistrate and direct him to proceed according 
to law.

APPELLATE CIVIL.

Before Sir ArtlifUr J. H. Collins, Chief Justice, mid 
Mr. JtiBiice Parker.

Y E N K A T Y A  (D efendaj t̂  N o. 2 ), A p p e ix a n t , 

and

S U B B A E A Y U D T J  (P l a in t if p ), E espondent."̂ ’

Regulation XXIX  1802, s. 7.

The office of karnam in a zamindfi.ri village haying heen held hy three brothers 
jointly in hereditary right, the zamind^r on the death of one brother didnot fill 
lip the vacancy considering that the work could bo -well conducted by the two 
survivorg.

On the death of the survivors their sons succeeded to tho ofSce. The :Kamindar 
subsequently desiring to reappoint a third Icarnam nominated an outsider to the 
Joint tenancy of the office :

Ecld, that as there were heirs of the last holders in exiatencc, tho appointment 
was invalid.

A p p e a l  from the decree of T. Rdmaswdmi Ayyangar, Subor
dinate Judge at Cocanada, confirming the decree of T . Janakird* 
mdyyar, District M^nsif of Amalapur, in suit 1074 of 1882.

The plaintiff, Nedunnuri Subbar^yudu, sued (1) the B4j4 of 
Pittapir and (2) Nedunnuri Venkayya to have the appointment 
made by defendant No. 1 of defendant No. 2 to the office of 
kamam in the village of Nedunnlb in the zammddrl of Pittapur 
canceEed, and to establish plaintiff’s right to the said office.

The Lower Courts decreed the claim.
Defendant No. 2 appealed.
The facts necessary for the purpose of this report appear from 

tho judgment of the Court (Collins, C.J., and Parker, J.},
Subha Edu and Appadorai Ayyar for appellant,,
Erkina Rdu for respondent.
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Judgment :—The office of kamam in this zaminddn village 
was hereditary in the plaintiS’s family. It was originally held 
hy three brothers, hut on the death of one of them without issue 
the rdjd considered that the work could be well conducted by the 
remaining two, and that it was not necessary to appoint a third. 
These two were succeeded in due course by their sons, of whom 
one—the.plaiatifi’s father, Buohanna—has now resigned in con&»- 
quence of old age.

The plaintiff’s elder brother was appointed to succeed his 
father.

The rijd now wishes to reappoint a third kamam and has 
nominated an outsider to the joint tenancy of this hereditary office.

Such a course is opposed to s. 7, Regulation X X IX  of 1802, 
which provides that the heirs shall be chosen except in the case of 
incapacity. It has been held by this Court in iV. KmJmamma v. 
iV. Papa (1) that the word “  heir means “  next of kin,”  and 
judged by this ruling plaintlft is the proper person to be nomi
nated, siace his brother and cousin are already karnams and his 
father has declared himself incapable from old age—vide also 
Anmiigdm Fillai v. Vijayammdl. (2)

The appellant has no preferential claim as an heir, and tho 
appeal must be dismissed with costs.

APPELLATE CRIMINAL.

April 2.

Before Mr. Justice Kern an and Mr. Justice MuUmdmi Ayyar.

QTJEEN.EMPBESS
against

DOBASAMt^
Tend Code, s. IB^Tnal of prisoner of o f  cnee mc[$r ch. X I I  ov X V I I  aftcf 

previous conviction.

If a prisoner is to bo tried for an oifonco ptmisliablo under s. 75 of th.a ladiaa 
Penal Coda, a separate chargo under tiiat soction must bo framed and rocordod.

A p p b a i  from the sentence of the Presidency Magistrate’s Court, 
Black Town, in calendar case No. 20239 of 1885*

(1). 4 284. ■ (2) LL.R,, 4 Mad., S3&
# Crimmal Appeal of 1888.


