
KauuthXit long as the relation of master and seryant contmnas between • the 
StjBEAMANYA. coiiipaiiy aticl the servant.

We are of opinion that this is so, and that it is not therefore 
open to a Court executing a decree against a person so employed 
to order sale of the deposit or to direot that it be paid over to .the 
jndgment-creditor. But we see nothing to prevent an attachment 
heing placed thereon at the instance of the jndgment-creditor 
indeed this appears to he a case to which the provisions of ss. 266 
and 268 of the Code clearly apply.

The deposit is movable property belonging to the judgment” 
debtor subject to the lien of the company ; on termination of the 
contract of service the judgment-debtor is entitled to its return, 
provided that the company has no right under the terms of the 
contract under which it is deposited to retain the whole or a portion 
of it, and s. 268 provides for attachment of such property not in 
the possession of the j udgment-debtor by a written order prohibit
ing the person in possession of the same from giving it over to the 
j udgment-debtor. We answer the question then as follows: the 
Court may place an attachment on such deposits, subject to the lien 
of the company, but cannot proceed to order the sale thereof until 
the deposit is at the disposal of the judgment-debtor free from the 
lien of the company, and if the deposit carries interest, and the 
interest is not, under the terms of the contract between the employer 
and the employ^, at the disposal of the employer, order may be 
made for payment to the judgment-creditor of the interest as it 
from time to time falls due.
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APPELLATE CIVIL.
Before Mr, Justice Muttmdmi Ayyar ami Mr, Justice Hutchins.

1885. M A H O M E D  K O Y A  (pLAnsrTin?), ArpuLLAisrT,
Sovember 2.--------------  and

K A S M I AND oT H E E s (D e p e js tb a w ts ) , E e s p o n d e n t s .* ^

Small Cause GoiiH Act X I  of 186fj~JnriHdiction—Suit to declare momUe not
liahU to atiaeJment—dvil Ffoeedtire Code, s. 283.

Certain. jnovaTblo property having Tjeen attached, in execution of a Small Oau ê 
decree passed by tJie Court of a Subordinate Judge, a claim thereto was preferred

* Appeal against Order 122 of 1885.
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by M and rejected. M  then. l>roiiglit a suit in. tlie Disti'ici Miinsif’ s Court for a 
declaration that the property was his and was not liable to he sold in execution.

The suit was dismissed on the groiind that it was cognizahle by a Court of 
Small Causes :

SeM, that M was not hound to sue for rocovory of tho property and that 
the suit was not cogn.izabic hy a Small Cause Court constituted under Act X I of 
1865.

,This was an appeal against an order of W. P. Aiistin, District 
Judge of Nortli Malabar, reversing tlie decree of A. 0. Kannan 
Nambiar, District Mimsif of Kavai, in suit 39 of 1884, and 
returning the plaint.

The plaintiff, Nabipurappattil Madatliil Syed Mahomed Koya 
Thangal, sued to obtain a declaration that 5,205 seers of paddy 
attached hy the defendants Nos. 1 and 2, Anakaran Kasmi and his 
brother, in execution of a Small Cause decree, obtained in the 
Court of the Subordinate Judge of North Malabar, were not liable 
to be sold in execution of that decree.

Defendants Nos. 1 and 2 pleaded that the Court had no jui'is- 
diction to entertain the suit, because the value of the paddy was 
less than Rupees 500, the limit of the Small Cause Jurisdiction of 
the Subordinate Judge.

The District Minsif held that the sidt, which had been brought 
according to the provisions of s. 283 of the Code of Civil Procedure, 
was not cognizable by a Small Cause Court, and referred to I/a-/u 
Bakhsh Y. Sifa{l) and K. L  Naravnmi v. K. 1, MMmdmi Nam- 
budri. (2) He decreed the claim. -

On appeal, the District Court, referring to JanaUmmnal v. 
VitJienadi6n,{%) K . iV. Booche Naidoo y. R. Liitchmeejiaiy Naddoo,(i) 
JSfathu Ganesh v. Kdhdds T i m e d and Gordlum JPcnm v, Hmctndds 
JBalnmJcmdds,(p) held that the suit ought to have been brought 
in the Small Cause Court, and, reversing the decree of the Munsif, 
directed the plaint to be returned to the plaintiff.

Mr. Wedderhmi for appellant.
The Aoting Advocate-General (Hon. Mr. Shephard) for the 

respondents.
The Coui’t (Muttus&mi Ayyar and Hutchins, JJ.) delivered the 

following

M a h o m e d
Kota

IK

K asmi.

(1) 5 AIL, iC2,
(S) .5 M.H.C.E., 191.
(0) i.L .It., 2 Bom,, 363.

(2) I.L .E ., 4 Mad.. 131. 
(4) 8 M .H.O.R., 36.
(6) I.Jj M :, 3 Bom., Ifd .
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M a h o m e p
K o y a

V .

K asmi.

J u dgm en t  -The plaintifi’s movalble property had been at- ■ 
taclied in execution of a. decree against tlie defendant No. 3, and 
his claim having been disallowed, he brought this suit to establish 
his right. The relief asked is a declaration that the property is 
not liable to be sold for the judgment-debt of defendant Nô . 3. 
The District Munsif granted the declaration prayed for, but the 
District Judge has held in appeal that the suit, being one for  ̂
personal property, ought to have been instituted in the Court of 
Small Causes.

A  Small Cause Court is not entitled to make a declaration, and 
the District Judge’s order cannot be supported on the ground upon" 
which it has been put. On behalf of the respondent it has been 
contended that the appellant was dispossessed by the attachment, 
and, therefore, could not ask for a declaration without also seeking 
recovery of the property; if he had sought recovery of the property 
there is no doubt that the suit would be cognizable by a Court of 
Small Causes. But we do not think he was bound to sue for 
possession. Section 283 permits him simply to establish his right. 
The property is not in the possession of any private person, and he 
could not sue the Court which attached it. It is probable that, in 
framing s. 283 of the Code of Civil Procedure, the Legislature 
bore in mind that, if a suit for possession was required, the owner 
of property might be put to heavy expense in the way of institution 
fees upon his property being wrongly attached.

The decree of the District Judge is reversed, and the appeal 
remanded for disposal on the merits. The costs of this appeal will 
be paid by the respondent.

1885. 
September IS. 

1S85. , 
Jannary 6.

APPELLATE CIVIL.
Before Mr. Justice Kerncin and Mr, Judice MuUtisdmi Ayyar.

C H A N D U  (Pi/AiNTiFp), A ppellant, 
and

KOMBI (Dei’bndawt No. I), Respondent.’̂
JarisAiction'—Civil Courts' Act (^Madras)— Court Fees Act, s. 7, d. 0—MJectimnt—; 

Mortgarfe set up hj iefmclant exceeding limit of Jurisdiction.

In a suit Ijroug’ht m a Pisfcrict Mi5nsif’s Court to rccorer several p^'cels of land 
Irom the defendant, plaintiffi alleged, that defondant held a valid mortgage of

* Appeal against Order 02 of 1885,'


