
?0 L . IX .] MADEAS SEEIBS. 175

APPELLATE CIVIL.

Before Sir Charles A, Turner, Kt., Chief Justice, an^
Mr. Justice Muttusdmi Ayyar.

THE SECRETARY OF STATE FOR INDIA IN OOTTNOIL 1880. 
( P l a i n t i f f ) ,  A p p e lla n t ,  

and
TIEA EATAN AND OTHERS (DEFENDANTS), RESPONDENTS.’^

Fm'&st lands, Malabar—Presumption as to owncrshij)—Rights of Croton mid o f  oceupm' 
o f waste land tinder Sindii Imo—Suit hy Grm nfor declaration of title and pom s- 
sion—Plaint— Cmse o f action within Statutory period not alleged—Burden o f  
proof—Limitation—Regulation I I  o f  1802—Remedy suspended, Right surviving 
—Act X I V  o f  1859— Claim by Grown not affected—Limitation Act, 1871—
Effect on suhsisting rights— Limitation Act, 1877, ss. 2-28— Comtrnotion.

In  the district of Malabar and the tracts administered as part of it> there is no 
'psastmtption that forest lands are the property of the Crown.

According to the Hindii law a right to tho possesaion of land is acquired hy the 
first person who makes a beneficial use of the soil, the right of  the Sovereign being* 
to assess the occupier to revenne.

Assuming that the Crown has the right to oust any person who, without aanc» 
tion, occupies-waste land which has not been appropriated for any public purpose, it 
oaimot, by a suit brought for a declaration of title, or for ejectment, the date at 
•which the cause of action arose not being stated in the plaint, compel a defendant 
to prove possession for 60 years.

As a general rule, a plaintiff must not only show be has a title, but that he haa 
a subsisting title, which he has not lost by the presoriptiTe sectiona of the Limita
tion Act. ;

The probable explanation of tho ruling in Radha GoUnd Roi/s Gas& (Suth. P. 0- 
Cases 809) is, that when a plaintiff proves title and possession, it is to be presumed 
that his possession, continues till the defendant jiroves that the possession was 
interrupted, but that where the plaintiff can prove title only, and not possession, he 
must prove that the adverse posafession of the defendant or the acts of which h© 
obmplaine as impugning his title, occurred "within tho period prescribed by the 
Limitation Act.

In  a suit instituted in March 1879 by the Crown for a declaration o f  title to 
oertaia*fore8t land and for possesaion of a portion thereof, the defendants alleged 
that the land has been in their possession for more than 60 years.

SeUf that it was incumbent on the Crown, -imdOT art. 149 of soh. I I  oi the 
ladian Limitation Act, 1877, to show possession of the propri^ary rights daimed
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SiscRBTAaT 07 years, or, if t ie  defendants proved possession, that such possession com-
SiATB menced or became adverse within such, period.

Tho District Court having held, that up to April 1, 1873, -when the Limitation 
ylKA RaTAN* ^Act of 1871 came into forcc, the limitation for such a suit was 12 years from the

time when the cause of action arose, and that the suit was hari’ed by adverse posses
sion for 12 years prior to April 1, 1873 ;

Held, that, even if Eegulation I I  of 1802 applied to claims hy the Crown, inas- 
muc-k as the Regulation only barred the remedy and did not extinguish the right 
and Act X IV  of IS59 did not extend to such a claim, the right subsisted when tho 
Xiimitation Act of 1871 came into operation, and as long as that Act was in force, 
and that the Crown, being entitled under that Act to sue within 60 years from the 
date of the cause of action, and under's. 28 of the Limitation Act of 1877, to 
sue within 2 years from the 1st of October 1877, the suit v. as not barred, provided 
it could he shown that tho cause of action arose within 60 years from the date of 
its institution.

T his was an appeal from tlie decree of H . Wigram, District 
Judge of South. Malabar, in suit No. 15 of 1879.

The facts and arguments appear from the judgment of the 
Court (Turner, OJ., and Muttusdmi Ayyar, J.)

The Acting Q-ovemment Pleader (Mr. Shephard) for appellant.
Mj£, Braumn, Mr. Johnstpne, Bhdshijam Ayyangdr and 8ankarmi 

Nayar for respondents.
JUDGMESFT.—This suit WES brought by the Secretary of State 

against nine persons, of whom Nos. 8 and 9 were described as 
holding under No. 2 to obtain a declaration that the lands, hills 
and forests forming pai’t of the upper water-shed of the Bhawdni 
river and known as the Attapadi valley are the property of 
G’ovemment, and that no one of the defendants had any right or 
title thereto, to obtain an injunction restraining the defendant^ 
Nos. 1—7 from cutting timber on the lands, hills, forests, and to 
recover possession from defendants Nos. 8 and 9 of 500 acres of 
land described in the 2nd schedule to the plaint as To be 
selected from out of the lands on the Elamala Mils being a part of 

' the hills before mentioned.”
The plaint SiVers that lands, of whi<'ih the extent is esti

mated at about 232 sq̂ uare miles are the property of Government, 
and that no private persons Have any proprietary rights therein: 
that the G-overnment always received and still receives plough, dues 
and spade dues and formerly received grazing rent in respect, of 
’some of the lands: t^at the defendants Nos. -1—7 claim jenia or 
proprietary rights over tke k i ^ o r  portions of them, but that the 
plaintiff does not know of them are respeptively
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claimed by tlie defendants : tliat the defendants Nos. 1—7 or some S e c e e t a h t  o p

of them have of late years been granting leases of the said lands
to varions persons: and tliat in particular defendant No. 2 has Satak.
granted to defendant No. 9 a lease of the lands deserihed in the
2nd ^hedule attached to the plaint, dated September 11, 1877,
for 25 years, and that defendant No. 9 has entered into possession
of the lands so leased, and cleared some of them : that defendant
No. 8 has some interest in the lease : and that the defendants Nos.
1—7 have of late years been granting leases to out timber in the 
said lands to varions persons and have in varions ways been 
attempting to exercise acts of ownership over the lands. It wHL be 
seen that the plaint in many respects violates the requirements of 
the Code of Civil Procedure. It does not state any common ground 
of action against the defendants Nos. 1—7. It asserts a claim to 
282 square’miles of country without specifying of what lands the 
defendants Nos. 1—7 severally claim possession. The reason 
assigned for this omission was not sufficient unless it had been 
shown that application had been made to the several defendants 

~4o-state in respect of what lands they claimed rights and they had 
refused to give it or had laid claim to the whole extent. And 
although want of information on the part of the plaintifi’s agents 
might have excused the presentation of the plaint in this form if 
leasonabl© diligence had been us«d to procure better information, 
yet when the defendants had been summoned, they should have 
been examined and the plaint amended and made more precise.

Again, the plaint contained no statements of the date when 
the cause of action arose except in respect of 500 acres leased by 
defendant No. 2 to defendant No. 1. This defect should, i£ 
possible, have been corrected, especially -when it was found that 
the contesting defendants set up a plea of limitation. At the 
hearing of the apx̂ eal we were unable to understand the bearing 
of much of the evidence adduced, as the maps which were befote 
the Court did not show the names of the hills nor could we ascer
tain precisely what portions of the valley were claimed by tte 
seveml defendants. We therefore adjourned the further hearing 
and directed that maps should be prepaired. and that the res
pondents (defendants) should point out what lands they severally 
olaimed» A  map was prepared and produced in compliance with 
out Older. It shows th3it a lajge block of lan.d on the west and a 

1?1qc  ̂on the east imrfced green are claimed hy neither -pâ rty t
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S e c e g t a r v  O F  that some lands are claimed by respondent No. 1 only, some hj
SrxTs, respondent No. 2 only, some by both, and some by tbese respond”

V£ba Rayan. ents and by respondent No. 8, Colonel Scott, wbo claims mider 
tke respondent No, 2. Of tbe original defendants, Nos. 3, 4, 6, 6
and 7 averred they had some ancestral rights in the traot, but
expressed their willingness to sun-ender them, and No. 9 alleged
he had relinquished his rights to No. 8. The suit proceeded 
against the defendants Nos. 1, 2 and 8 who are the respondents to 
the appeal. Eespondent No. 1 is Yira Ray an, Eralp4d, or holder 
of the second stdnam in the family of the Zamorin. He objected 
to the frame of the plaint, denied that the G-overnment has ever 
taken possession of the lands which he claimed, and asserted 
he had enjoyed them as part of his ancestral domain for a 
period of upwards of 60 years adversely to the claim made by 
Government. Eespondent No. 2, who is the Mannargat Mupil 
Ndyar, also took exception to the frame of the plaint, and averred 
that the Government had not held the Jenm right in the lands 
claimed by him though it had collected revenue from some of his 
tenants : that the lands to which he laid claim formed a “part of’ 
Malabar and had before British rule been held by petty chiefs of 
the Yallavandd family as part of the property attached to their 
stdnam; that he and his ancestors had held jenm rights throughout 
the whole period of British rtile : that with the knowledge of 
Government officials he has spent large sums of money on improve
ments : and that he had granted subordinate tenures to persons 
who ought to be made parties.

Eespondent No. 8, Colonel Scott, set up a title under the 
respondent No. 2 and alleged that he was induced to acquire a 
lease from defendant No. 2 by reason of the representations of 
tbe officers of Government, and that he had expended moneys in 
obtaining the lease and in effecting improvements.

We have allowed the case to stand over for some time,, as "We 
were informed that the parties contemplated a compromise, but 
We have recently been informed that the negotiations have failed, 
and vre must therefore dispose of it.

The tract of country known as the Attapadi valley lies to the 
east of the Western Ghats through which a stream has worked 
its way and formed a pass by which access is afforded to Malabar. 
On the east it is bounded by Coimbatore. A  question was raised, 
as to whether it fomed a part of the Distriot of Coimbatore or, of

178 THE INDIAN LAW il.JSPORTS. [VOL. IX.



tliat of Malabar. We agree with the Judge that there is no proof Seceetart of

that it ever formed part of Coimbatore. On the other hand, there
is eTidence that it was dependent on, if it was not a part Eatas.
of, Malabar before British rule. Dr. Buchanan, who visited
Malabar in 1800, described it as having been ruled by an hereditary
chief from whom the Zamorin exacted tribute in order that the
residents of Attapadi might pass through the ghat and trade in
Malabar. It cannot be ascertained whether the Attapadi valley
was ceded with Malabar by the treaty of 1792. It is known that
certain of the adjoining territories were claimed by the British as
forming part of Malabar, and that the claim was disputed by
Tippu. The Attapadi valley appears in Sartorius ŝ map of 1793
as forming part of Malabar. It was regarded by Buchanan, who
would have gained his information from the Collector, as part of
Malabar, and the earliest official acts of which we have information
were executed by Malabar officials. Mr. "Ward in 1826 describes
it as included in Malabar, and it has throughout been administered
as part of the Malabar District. The question is important,
because it is argued that there is a distinction res]Deeting the right
of the Crown to question the occupation of waste in Malabar and
its right to question the occupation of waste in raiyatwari districts:
and it was probably in reference to this presumed distinction that
there is an argumentative statement in the plaint that the land
formed paft of Coimbatore. According to wh|,t may be termed the
Hindi! common law, a right to the possession 61 land is acquired by
the first person who makes a beneficial use of the soiL The Crown
is entitled to assess the occupier with revenue, and if a person who
has occupied land omits to use it and the claim of the Crown to
revenue is consequently affected, the Sovereign is entitled to take
measm’es for th.e protection of the revenue. Whether the practice
which has obtained ia  ̂certain districts of requiring a person who
desii’es to cultivate waste to apply to the local revenue officer for
permission to do so has abrogated in those districts the Hindu law,
or whether it may be justified by the establishment in those
districts before British rule of the analogous doctrine of the
Muhaiamadan law, we consider it ■onneoessaiy to determine in this
suit, for we have found that the land appertains to the district of
Malabar, and we agree with the Judge that there is no presumption
in, that district and in the tracts ad.ministered as a part of it, that
forest lands are the property of the Crown. At the commencemmt
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B b c e e ta h t  o f  of "tlie century it w a s  the policy of tlie Governmeiit to allow aE 
lands to liecome private estates wliere that was possible. Despatch.

ViEA Eatan. of Lord Wellesley quoted in Baskarappa y. The Collector of North 
Ga,nara,.{V) The despatch and order of the Governor-Q-eneral in 
Coimoil on the annexation of Malabar, dated the 31st December 
1799 and the 18th June 1801, have not been adduced, but their 
purport appears from the despatch of the 19th July 1804, quoted in 
Vyahunta BapnjiY. Government of B o m b a y . It was intimated 
that it never could be desirable that the Government itself should act 
as the proprietor of the lands and should coRect the rents from the 
immediate cultivators of the soil. When in 1808 the Board of 
Bevenne suggested that an augmentation of revenue might be 
derived from waste lands reserved, they, were informed that the 
Government did not look to any advantage of that nature beyond 
the benefit of increasing the amoxmt of the public taxes in propor
tion to the existing taxes of the country (Fifth Eeport, Appendix 
30, page 902. Revenue and Judicial Selection, Yolume I, p. 842). 
It will be seen that at that time the Government so far from abro
gating the Hindii law intended to assert no proprietary right to 
the waste, but limited itself to its claim to revenue. At the time 
Malabar came under British rule, all the forests were claimed as 
private property (LL.R., 3 Bom. 586). In their despatch of 
17th December 1813, relating to the settlement of Malabar, the 
Directors observed that in Malabar they had no property in the 
land to confer, with the exception of some forfeited estates (Revenue 
Selection, Yolume I, p. 511). Although a different policy was 
subsequently pm'sued in other districts, and, especially in more 
modern times, rules have been framed for the sale of waste lands,, 
there is nothing to show that any such change was notified in 
Malabar up to a period much later than that at which there is con
siderable evidence to show that the respondents Nos. 1 and 2 were 
in possession of and recogniiied as proprietors of the lands they claim 
by Government officials. But assuming that even in Malabar the 
Crown had the right to oust any person who without its sanction 
occupied waste land which has not been appropriated for any public 
purpose, the question that presents itself for determination at the 
outset of this case is whether it is competent for the Crown by: 
instituting a suit for a declaration of right or ejectment without
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specifying a date at whicli tlie cause of action arose to compel a Secretarit 
defendant to prove possession for 60 years*

Tlie proposition appears unreasonable. We appreliend that the Sayan. 
must, as other suitors, disclose in its plaint a cause of aotioii 

and avor that it arose within the peiiod of limitation or the existence 
of some of those eii’omnstanees wHeh extend the j^eriod allowed hy 
the Limitation Act, and that the rule respecting the burden of 
proof where the existence of a snhsisting title in the plaintitf 
is challenged by a, plea of limitation, is the .same w'hether the ŝ uit 
is brought by the Grown or by a private suitor.

The Couiis haVe hitherto regarded Maharnjah Kooimr Bahoo 
Witmmr Singh v. Baloo Nund Loll SinghiV) as the leading case on 
the subject. In that ease the Privy Council observed : “ The 
appellant is seeking to distm'b the possession, admitted to have 
existed for about 11 years, of defendants who insist on a possession 
of much longer duration as a statutory bar to the suit. It clearly 
lies on him to remove that bar by satisfactory proof, that the cause 
of action accrued to him (for that is' the way in which the Regula
tion puts it) or a dispossession within 12 years next before the 
commencement of the suit, and therefore that he or some person 
through whom he claims was in possession duiing that period. No
proof of anterior title..........can relieve him from this burden or
shift it upon his adversaries by compelling them to prove the time 
and manner of dispossession.”  It will be noticed that this ease fell 
to be decided under the Regulation which prohibited the Court 
from entertaining a suit if it was instituted more than. 12 years 
after the cause of action had accrued : but the rule it declared was 
held to apply equally to cases governed by Act X IT  of 1859, 
where the words are No suit shall be entertained . . . unless the 
same is instituted within, the period of limitation.’  ̂ Pdndumng 
Govind V. Bdlkmhm Bari.(2) In Qossain Boss Koomhw v. Seroo 
JToomaree Bebia(S) Couch, O.J., observed, “  The plaintiff must 
show that he or some one through whom he claims has had posses
sion within twelve years before the suit. If he sues for the 
recovery of immovable property on the ground of having been 
dispossessed from it, he must show that he has, come, within 12 
years from the time when his cause of action arose, the time when 
he was dispossessed. It is not enough for him to prove his title to

(1) 8’M .I,A ,,220. (2) 6 Botn. H.O.R., 126. ’ (3 )-19W .S .,193 ,
35
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S e c e b t a r -s  tlie property -wHcli is the su'bjeot of tlie suit and leave • it to t h e

o j  S t a t e  defendant to show that the suit is barred by the Law of Limitation
YfaA Eayan. "î y proving when the plaintiff was last in possession/’

Notwithstanding the rulings to which we shall presently advert, 
the Courts have held that, as a general rule, a plaintiff must not 
only show that he has a title, but that he has a subsisting title, which 
he has not lost by the prescriptive sections of the Limitation Act. 
Mam Mohim Ghose v. Mothura Mohuii B,oij.(V)

The Code of Civil Procedure recognizes the rule in that it 
declares that the plaint must contain a statement of the circum
stances of the cause of action and when it arose‘̂ [s. 50 (<f)] and that 
if the cause of action arose beyond the period oidinaxily allowed by 
law for instituting the suit, the plaint must show the ground upon 
which exemption from such law is claimed (s. 50). It is, however, 
contended tliat the rule, which had been thus generally received, is 
impugned by the decision of the Privy Council in Rad/m Oobind Mop 
V. Inglis.{^) In that case, the plaintiff proved a title to the soil of 
a lake which afterwards became dry and culturable the defendant 
denied the plaintiff’s title and relied on adverse possession for more 
than 12 years. Their Lordships observed: “  The question remains 
whether the disputed land had or had not been occupied by the 
defendant for 12 years^before the suit -was instituted, so as to give 
him a title against the plaintili by tlie operation of the Statute of 
Limitation. On this question undoubtedly the issue is on the 
defendant. The plaintiff has proved his title: the defendant must 
prove that the plaintiff has lost it by reason of his (the defendant’s) 
adverse possession.”

This decision does not appear in the Law Eeports, Indian 
Appeals, and we have no note of the argument so as to ascertain 
whethfer the ruling in Maharajah Nitramr Singh v. Baboo Nmd Loll 
8ingh(d) was quoted or discussed at the hearing. The absence of any 
reference in the judgment to this leading case has led the High 
Court of Calcutta to the conclusion that their Lordships did not 
intend to reverse the earlier ruling, but that the circumstances 
of the particular case warranted an apparent departure from it; 
Mx. Justice Wilson considers that the facts establisiied shifted the 
burden of proof by warranting the presumption that the possession 
of the plaintiff continued until the contrary was shown (p. >282)

(I) I l j .E .,  7 0»1., 230. (2) Suth. p ,0 . oases, 809. (See I  L.E., ? (jal,, 332).
(3) 8MJ.A., 220. : •'
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Mr. Justice Field considered that it was the intention of tlie PxiTy Sbcs-:t.u;t
Connoil to graft an exception on tlae general rule wiiere the property 
in dispute is not susceptible of actual and visiHe possession (pp.  ̂ E.my,
238, 241). While upholding the rule of lav declared in Maharajah 
N iim m r Singh’s case(l) the High Court of Oaloutta has in some 
cases held that the burden of proof is shifted if the land in dispute 
is c/iur land, land formed hy alluvion or jungle" or waste land.
Mahomed Ibrahim v. Morrison.{2  ̂ We must express our concurrence 
with the observation of ’ the learned Chief Justice of Calcutta in 
Kally Churn Sahoo v. The Secretary of State{Q) that there cannot 
be one principle applicable in the case of jungle land and another 
principle applicable in the case of other lands. The owner of 
jungle land is as much bound as the owner of any other kind of 
land to watch his property, and if he omits the necessary precautions 
and a person enters and holds adverse possession of a peice of 
jungle for 12 years, he has obtained a title by prescription.
The circumstance that the property was of such a character* that it 
was more or less easy for the owner to discover the intrusion of a 
stranger is immaterial, unless there has been such fraud as to 
bring the case within the provisions of s. 18 of the Act. The 
ignorance of the owner will not prevent the accrual of a title by 
prescription. Mains v. Buxton, (4) Of course the enjoyment neces
sary to create a title by j)resoription must not be a mere succession 
of independent trespasses—it must be, if not continuous, at least of 
such a character that an intention to assert a right as owner may 
be inferred from it. We find nothing in the judgment of their 
Lordships in Madha Gohind B o i/ s  case to intimate an intention to 
lay down an exception to a general rule founded on the peculiar 
character of the disputed property, and we therefore agree with 
Mr. Justice Wilson that the probable explanation of the raHng in 
Mudha Gohind Jtof/s case is that when a plaintiff proves title and 
possession, it is to be presumed that his possession continues till 
the defendant proves that the possession was interrupted, but that 
where the plaintiii can prove title only and not possession, he 
must jprove that the adverse possession of the defendant or the acts 
of which he complains as impugning his title, occurred within the 
period prescribed by the Limitation Act,
i i . This suit was instituted on the S7th March ; 1879 and is

(I) 8 MXA., 2S0. (2) 6 OaL, S6.
(3) LL,E.5 Q Cain 735. , (4) l i  Ch, D., 5S7.
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Secretakt governed by tbe Limitation Act, 1879, which prescribes (art. 140)
or yrATB  ̂ name of tlie Secretary of State must be brought

Vi'iiA Kayan. within GO j'-ears from the date when the period of limitation will 
begin to run against a like suit by a private person.

It is therefore incumbent on the Crown either to show posses
sion of the proprietary rights claimed within 60 years, or if the 
respondents prove possession, it is incumbent on the Crown to show 
that the possession of the respondents commenced or became 
adverse within the period of limitation.

The Judge has gone further, and has held that up to April 1st, 
1873, when the limitation seetions of Act IS* of 1871 came into 
force, the period of limitation for a suit of this nature was 12 years 
from the time when the cause of action arose ; and that inasmuch 
as the suit was not brought until Act X V  of 1877 had come into 
force, and that Act provided that nothing therein contained should 
be deemed to revive any right to sue b a iT e d  under the Act of 1871 
or under any enactment thereby repealed, (a provision which was 
absent, it may be observed, from the Act of 1871,) if the right to 
sue was barred by more than 12 years’ adverse possession on M ar^ 
ulst, 1873, it cannot now be revived ; and holding thiit the Grown 
]\ad failed to prove its title and that the respondents had held 
a.dverse possession for considerably more than 12 years prior to the 
1st April 1873, the Judge has held the suit barred by „limitation. 
A  question is raised as to the propriety of the ruling that the riglit 
of the Crown to sue (if it otherwise could maintaiu suit) would 
have been lost by adverse possession on the part of the respondents 
for a period of 12 years prior to the 1st April 1873.

It has been a much vexed question whether in this Presidency 
suits by the Crown for the enforcement of public rights were 
affected by any Law of Limitation prior to the enactment of Act 
IX  of 1871. It is trite that Eegulation II  of 1802, s. 18, 
cl. 4, prohibited the Courts of Addlat from hearing, trying or 
determining the merits of any suit whatever against any person 
. . .  if the cause of action should have arisen 12 years before 
any suit should have been commenced on account of it, au^ that 
in Bengal, where a similar prohibition was laid on the Courts 
by Regulation. I l l  of 1793, s. 17, Eegulation I I  of 1805 waS 
enacted to declare that the ooudition of 12 years was' not to be 
considered applicable to any suits for the reoovery of the puTdIio 
reYenue, or any public right or claim. But it is apparent from,' tJie
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preamble and probably from the form of the late Begiilatioii that Secretasy
doubts were already entertaiued as to whether Regulation III  of
1793, s. 17, applied to suits in respect of public rights. Ray an.

On the one hand, it is argued that a Regukitioii of the local 
Government could not bind the Crown, and that no enactment 
would bind tlie Grown unless the Crown was then expressly men
tioned in it. On the other hand, it is argued that, althougli the 
East India Company enjoyed delegated Sovereign rights, it did not 
daim them in matters of litigation, and that the Grown, on resuming 
the rights it had delegated, voluntarily placed itself in such 
matters m the positiou of the Company. It is, however, unnecessary 
for us to determine the question whether the Begulation I I  of 1803, 
s. 18, did or did not apply to suits to enforce public rights ; 
for the Regulation did not provide that w'hen the period of limita
tion had expired, the right should be extinguished. It  simply 
prohibited the entertainment of a suit after a certain period: the 
right subsisted but could not be enforced by being put in suit.
Act X IV  of 1859 did not extend to any public property or right, 
s. 17,  ̂The right then, if it had at any time subsisted, was in 
force when the Innitation psovisions of the Regulation w'ere finally 
repealed by Act IX  of 187 L By this repeal the prohibition, if it 
affected public rights, was removed and a period of limitation of 60 
years was prescribed for suits by the Crown.

"We have noticed that Act IX  of 1871 contained no provision 
similar to that contained in s, 2, Act X Y  of 1877, declaring 
that nothing therein contained should be deemed to revive any 
right to sue barred under an earlier Limitation Law, and therefore 
between the time "when Act IX  of 1871 came into operation and 
the time when Act X Y  of 1877 came into operation, the Crown 
was, in oivc judgment, entitled to sue at any time within 60 years 
from the date of the cause of action even in cases in which the 
exercise of the right may have been suspended by the Regulation.
But the clause of Act X Y  of 1877, which precluded the revivor of 
a right to sue barred was not confined to that Act but was extended 
to Act IX  of 187 L The words are “ All references to the Indian 
limitation Act, 1871, shall, be read as if made to thi$ Act and 
nothing herein or in t/m̂  Act contained sh l̂l be deemed to revive 
 ̂ 4 . a-ny right to sue barred nnder that Act or under any enact- 
jfteiit thereby repealed*̂  ̂ Had this stood alone and hM we come 
Ip tie  ooaolxision that Regulation IX of ,1802, s. ’ 18r'*ai)pHed ‘to 

; m  shoxdd f e e  agreed mihi the J'udge that 1.2 years’
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Secretaey adverse possession would liave barred tlie right of the Crown to sue, 
or. State that the right would, under s. 28 of the Act, have "been

T I r a  K a t a n . extinguished, but the clause to which we have referred is followed
by another which declares that “ Notwithstanding anything therein 
contained . . . .  any . . . suit for which the period of limitation 
prescribed by that Act is shorter than the period of limitation 
prescribed by the Indian Limitation Act, 1871, may be brought 
within two years next after the said first day of October 1877, 
unless where the period prescribed for such suit by the same Act 
shall have expu-ed before the comj l̂etion of the said two years.

The words “ Where the period of limitation prescribed is 
shorter ”  have received a liberal interpretation and been held to 
apply to cases where a change of the date from which the com
putation is to be made operates to effect a shortening of the period
of limitation, and on the same principle we consider it may be
contended that when the effect of the provision prohibiting the 
revivor of siiits operated to shorten the period of limitation, the 
provision we are considering takes effect and preserves a right of 
suit which subsisted under Act IX  of 1871 for a period of two 
years from the 1st October 1877, and that as this suit was brought 
not on the 1st March 1879, the provisions of the preceding clause 
will not apply to it. The right of the Grown then to maintain suits 
had not been lost by adverse possession for 12 years before 1st April 
1873, and if it could be sho-wn that the causes of action asserted in 
this suit had arisen within 60 years before the date of the institu
tion of this suit, the suit would not be barred by limitation, nor 
would the respondents be entitled to rely on prescription.

Taking the evidence for the Crown, we find no sufficient proof 
of possession on the part of the Crown and no proof that any 
cause of action has arisen against any of the defendants within 
60 years before suit. The evidence adduced by the Grovernment 
is extremely meagre.

It is customary in Malabar to collect the revenue more gene-; 
rally from the tenants than from their landlords, and it is also the: 
occasional practice of Government to grant kauls to strangers for' 
the cultivation of waste lands of private owners whfeh the owiier is . 
considered at' liberty to allow or disallow as he thinks fit, the 
being regarded as a mere revenue engagement. This appears Irpnl. 
Mr. Logan’s recent report. Care must be taken then to distingmsh 
between pajmients made as revenue anct payments mad© to the 
Government as th  ̂sole There is ©videijee to show that
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tlie Government has collected dues on certain lands and that the Secketaey 

payment varied according to the use made of the lands, hut we are 
not ahle to contradict the conclusion of the Judge that these pay- Bayax, 
ments were revenue payments and consistent with the proprietary 
right of the respondents. It is shown that the land has through
out been regarded as jenm land and it is not shown that the 
Government has at any time held possession of the 3 emu rights.
The parol evidence adduced on the part of the Government has heen 
deemed hy the Judge untrustworthy, and it was not relied on at 
the hearing of the appeal.

It is not shown* that the respondents or those from whom they 
claim have ousted the Government or for the first time entered 5n 
the lands now in their possession or for the first time exercised 
rights over them within the period of limitation, and had they 
produced no evidence, we should have to hold that the suit failed 
on that ground.

We may add that a declaratory decree coiild not have heen 
given in respect of lands of which it is proved the respondents are 
in possession.

But the respondents have adduced considerable evidence to 
prove their possession of the lands claimed hy them .............

[After discussing the evidence, documentary and oral, the’ judg
ment proceeded as follows :—]

The evidence adduced by both the respondents is no doubt 
greatly wanting in precision, but this is due in a great measure to 
the defects in the plaint and also the nature of the property in 
dispute. The Attapadi Valley has never been properly surveyed 
nor boundary marks fixed. The rights of the different proprietors 
are known to tke people of the country more or less imperfectly by 
natural features. But it is not shown that the Judge who had before 
him the headmen of the villages and could therefore have obtained 
better information as to localities than has been available to this 
Court has erred in finding that the respondents have long been in 
possession of the lands they severally claim. On the whole, we do 
not find ourselves at liberty to interfere with the decree of the 
Judge and must dismiss the appeal with costs in proportion to the 
value of the property claimed by the defendants severally. We 
observe that this judgment leaves unaffected the right of the 
OroTO to revenue or the rights of inferior proprietors.
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