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geotion to cases in which the document is sptually produced iy
Court. 1 think that, as the document has been-shown to. have
been last in proper custody, and to have been lost, and is morg
than thirty ye&rs old, secondary evidence may be. admitted
without proof of the execntion of the original,

Attorney for the plaintiff: " Babod Denonath Bose,

Attorney for the defendant: Mr. Zorab.

Before Mr. Justice' Wilson:

In zaE mMarrEr oF TRE INDIAN COMPANIES' ACT, 1866, axp or rws
CALOUTTA JUTE MILLS COQ., LiMirep.

Jurisdiction of High Court— Winding up of Company formed in England—
Principal Place of Business— Indian Companies! Act (X of 1866), 5. 218,

A limited company formed in England under the English Companies’ Act,
1862, and having its registered office in Tingland, but which has its principal
place of business in Caleutta, and is managed exclusively by directors in
Cnlcuttn, and the business of which is carried on exclusively in India, canbe
#ound up by the High Court.

Tu ve Agra aud Mastermon's Bank (1) distingnished.

TrIS was a petibion by the directors and mortgagees of the
Calcutta Jute Mills Company, praying for an order that the Com-
pany might be wound up by the Court under the provisions.of
8. 213 of the Indian Companies’ Act, 1866,

The Company was formed in London; and duly 1ncorpora.ted
there, under; the English Companies’ Act of 1862, on the 16th
April 1872. The Memorandum of Association provided that
the registered office of the Company should be situated in
England, and the Articles of Association provided that the gene-
ral meetings of shareholders should he held in England. On
the 18th of August 1876, new Axrticles of Association were adopt-
ed in lieu of those under which the Company had been pre:

viously - working, By . these articles it was provided:that the

meetings of shareholders should be in Calontta, Although the
(1) 1 Ind. dur, N. 8,336,
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registered place #f, business of the Company was in London, 1830
yet the whole of the property of the Company was in Bengal, _Ixrux

. » . N MATTER OF
and the chief object for which, according to,the Memorandum ta Innraw

of Association, the Company was established, ¥as the purchasing Ag;,l llll;'zig,lii’u
of the jute mills, land, business, works, machinery, plant, and Carourna
stock-in-trade of the Ishera Jute Mills, Bengal, and the carrying o e
on the trade or business of buying, selling, and ma,n\ffa,c(-,uping
jute.
* Only one director of the Company was permanently resident
in England. His duties were confined to acting as the agent of
the Company, and virtually the whole of the business of the
Company was transacted in Bengal by the petitioners. The’
helf-yearly reports were prepared, issued, and passed, and the
half-yearly mectings held at the head office in Caleutta, such
ofice being the principal place of business of the Company,
either in England or India.
Ou the 8rd May 1880, the mill was stopped, it being found
impossible to work it except at a heavy loss, and the present

petition was presented
Mr, Phillipe for the directors.
Mr. Stokoe for the mortgagees,

WiLson, J.—This case raises a question of jurisdiction of some
importance. T think it well, therefore, to state the grounds on
which I make the order asked for.

The Company in question was formed in England in April
1872, under the Companies’ Act, 1862; and by the Memoran-
dum of Association its registered office is in England. By its
original Articles of Association the general meetings of share-
holders were to be leld. in England, and they contemplated,
I think, that the board of directors should act in England.
The manufacturing business has always been carried on in India,
In August 1876, newAvticles of Association were substituted
for the former ones. Under these the meetings of shareholders
musk be held in Caleutta. The directors a.)}e clios_:en in. Calentta,
and it appoars from the affidavits that the board act here; there
being. generally only one .director,in England, whose business



890

1880

In THRr
MATTER OFF
Tl INDLAN
‘CoMeANTIS’

THE INDIAN LAW REPORTS. [VOL. V.

is that of agency. The property of the Company is all in Cy].
cutta : the whole of the manufacturing business is still carried op
here; and a large majority of the shares held are on the Indign

Aar, 1866, Anp 1ea1st,er,——tha.b is £ say, 5,232 against 768 on the English Hst,
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Co., Linrren,

I have to consider whether this Court has power to wind up
the Company.

The English Act, under which the Company is registered, clearly
gives no power to this Court, but- only to the English Courts
mentioned in s. 81, Nor does Part IV of the, Indla,n Companieg’
Act giveauch a power. That is limited to companies registered
under the Act,

The question depends upon s. 213. That is the first section of
Part VIII, the title of which is “ Application of Act to unregister-
ed companies.” The section is, so far as it is material, as follows :—

“Subject as hereinafter mentioned, any pa.rtnelship, associa~
tion or company, except railway companies incorporated by
Act of Parliament or Act of the Governor-General of India in
Council, consisting of more than seven members, and not
registered under this Act, and hereinafter included under the
term unregistered company, may be wound up under this Aet,
a.nd all the provisions of this Aet with respect to winding up
shall apply to such company with the following exceptions and
additions :—

“(1) An unregistered company shall, for the purpose of deter-
mining the Court baving jurisdiction in the matter of thé
winding up, be deemed to be registered in that part of British
India where its principal place of business is situate; or if it
has a principal place of business situate in more than one part of
British India, then in each part of British India where it has
a principal place of business.” Moreover, the principal pla.gé of
business of an unregistered company, or (where it has a principal .
place of business situate in more than one parb of British India)
such one of its principal places of business as is situate in that
pert of British India in which proceedirigs are being instituted,
shall, for all the purposes of the winding up of such company,
be deemed to be the registered office of the company,

“(2) No unregistered company shall be wound up under this,
Act voluntarily, ar subject to the supervisior of the Court,
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«(3.) The circamstances under which an unregistered com- 180
pany may Ve wound up are as follows (thatis to say)— Iv Tei

MATTER OF
«(a) Whenever the company is d1=.csolved. or has ceased to i Invnay

carry on business, or is carrying on business onlv for the purpose A‘é‘r’,"ﬁt}‘i‘;n
of winding up its affaivs; T?J:I':ﬁ CR;‘E,;

«(b) Whenever the company is unable to pay its debts ; Co., Livrreco;

«(c) Whenever the Court is of opinion that it is just and
eqmta.'ble that the company should be wound up.”

" To give jurisdiction under this section the following conditions
must be falfilled : First, the company must be a company within
the meaning of the section. Inan Indian Act, of course, a company
means an Indian company, unless a contrary intention appears ;
and it was so held under this section on an appeal in this Court—
In re Agra and Masterman’s Bank (1). Secondly, the company
must have its principal place of business, or a principal place
of business, within the jurisdiction.

There is little a.uthonty in this country to assist in determm—
ing what is an Indian company within the meaning of this
section. But putting aside for the present the fact that this
Company is registered in England, and viewing it as if it wers
registered nowhere, I can see no room for doubt that this isan
Indian company. The ultimate control and direction are
exercised here; the actual business sperations are carried on:
here ; the assets are here; the bulk of the shareholders are heres,
If such a company be not an Indian company, I do not see how
any unregistered company can be.

I think it clear, too, that the principal place of business of the
Company is in Calcutta. I should be disposed to construe thoge
words strictly, and to hold' that, in the case ofa company
constituted as this is, no place is a principal place of business
except the place where the supreme control of its affairs ig
exercised, whatever may be the case with companies otherwise
constituted : see per Phear, J., in Re Agra and Masterman’s
Bonk (1). An a.gency" or branch “establishrent is certainly
not & principal place of business—Re Agra and Musterman’s
. Bank (1). This Company, under its original Artlcles of A,ssocla.tmn,
was held by the Court of Exchequer to be & « person remdmg in

(1) 1Ind. Jur, N. b '335.



892

1880

In o
MATTHR OF
THie INDIAN
CoMy anins'

THE INDIAN LAW RBPORTS. [VOL, ¥,

the United Kingdom,” for the purposes of inseme tax—Culeuity
Jute Mills Company v. Nicholson (1); and had those articles
“been still in force, I do not think it could have been'said to have

Aor, 1868, axp g, principal place of business in India. This view is also in
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accordance with the numerous English decisions upon the guestion

Co., Limirup, of where a company carries on-business within the meaning ‘of

the County Courts Acts. See Brown v. London and N. W, Ry,
0. (2), Abérysiwith Pier Co. -v. Cooper (8), Corbett v. General
Steam Novigation Co. (4).

Judging the case by the strictest test that can be applied, I
think the only principal placé of busin®ss of this Company is in
Caleutta.

It remains to be considered whether the fact that the Com-
pany is registered in England excludes the jurisdiction of this
Court. TIn my opinion it does not. The provisions of the Indian
Companies’ Act are substantially taken from the English Act;
see per Peacock, C. J, in Re Agra and Masterman’s Bank (a)
And under the English Acts English Courts have exercised juris-
diction to wind up companies formed in foreign countries or in
India. Wigram,V.C, acting under 11 and 12 Viet., c. 45, s. 5 (the
lepguage of which is not, I think, materially different upon this
point from that of the later Acts) exercised this jurisdietion
in the case of a company juncorporated by Charter of the King of
the Belgians : In re Dendre Valley Ry. Coy. ; Lz parte Moss (6).
Lord Romilly, M. R,, under the present Act, wound up a banking
company formed and registered in India—ZRe Commercial Bank
of India (7). And Mr. Justice Lindley, in his work on Partnership,
Vol. IL, pp. 1233, 4th Edn., says :—* It seems cloar that companies
formed here or a.brba.d, for the transaction of business abroad, but
the manmvemeut of which is subject to the control of persons in
this country, can be wound up under the Act.”

* The only ‘authority with which I am acquainted that might:
seem to point the other way, is the case already referred of the
Agra Bank (5). Some of the dicta of Peacock, C. J., taken aparb

(1) L. R,, 1 Bxch. Div,, 428. (&) 28 L. J., Bzch., 214.
(2) 4 B.and S, 326, (5) 1 Ind. Jur., N. 8., 385
(@) 36 L. J., Q. B., 44, (6) 19 Lu J., Ch.) 474

() L. B., 6 Eq., 617.
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from their context, anight seem to lay down that an Indian Court __ 1880
could not wind up a company formed by Royal Charter or under 1v wie
au Imperial Statute. But those dicta must bp read with their e II:;’II::
context, and so reading them, I think the lesirned Chief Justice Acr(,‘m(;ﬁ 0
was spesking throughout of an English company so formed, JSavouesa

such as the one then before the Court; and did not intend to Go, Lswren.
deal with the very different case of a company Indian in ever y-
thing except vegistration; and s 194 seems to show’that com-
‘panies formed uunder Act of Parliament or Letters Patent may
registerin India, and may do so for the purpose of being wound up.

I am, therefore, of opinion that this Court has Jurisdietion to
wind up this Company.

I have had further to consider whether, in the exercise of the
discretion given to the Court by s, 167, I ought to refuse to
esercise the jurisdiction, The present petition is the petition
not only of the direcbors, but also of the prinecipal creditor, and
is not opposed. Now the granting an order may not in such a
case be strictly ew debito justitice. But where a creditor peti-
tions, and the assets and the bulk of the shareholders are within
the jurisdiction, it would, in my judgment, require very strong
reasons to justify & Court in withholding the order.

The only reason against making the order that I see, ig the
fact that the Chancery Division of the High Courtin England
has, undoubtedly, power to wind up this Company—Princess of
Reuss v. Jean Bos (1), and concurrent proceedings here and in
England might lead to inconvenience. But the English Court
has the same discretion as this Court, and if application be
mada in England, the Court will give whatever weight ought to
be given to the fact of the winding-up order having been made
here. Even if there should be a winding up in each country, I
do not think there would be any insuperable’ difficulty in,
securing. that no creditor proving here should gain any undue
advantege, and that ng contributory (if any there-be) made
liable here, should bear any undue burden by.reason of the
concurrent proceedings.

Application granted.
Attorneys for the directors : Messry, Watkins and Wathims.,
Attorneys for the mortgagees : Mossrs. Roberts and M. orgamn.
(1) L. R., 5 H. L,, 176.
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