
ArpAsiMi And the Subordinate Judge is directed to submit Ids finding 
M a n i'k a m . and the evidence thereon on the foregoing issue.
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Before Mr. Justice Mutohins and Mr. Justice Parker,

1885. LOGAN (PEESrOENT OF THE M itn ioipal OoMMissioir, T je llic h e b b y ), 
Oct. so, 31. P la i n t i f f ,

and

KUNJI (Defendant),'̂
Small Cause Court Aei X I  o f  1865—Jurisdiction— Suit to recover mmioipal tan;,

A  suit to rocover a mtuiicipal tax is not cognizaWe by a Small Cause Court 
constituted under A ct X I  of 1865,

T h is was a case referred to the High Court under s. 617 of the 
Code of Civil Procedure by the Acting District Judge of Telli- 
cherry (L. Moore) at the request of the District Mlinsif of 
Tellicherry.

The case was stated by the District Munsif as follows 
“ The Municipal Commissioners of Tellicherry, through their 

President, the Collector of Malabar, sued the defendant for tne 
recovery of Es. 14-1-4, being the municipal tax due by the 
defendant for the years 1882, 1883 and 1884. The amount was 
due by the defendant as the tax on houses and lands owned by 
the defendant within the municipality. »

“  The defendant admits the legality of the assessment and his 
liability to pay the rate, but only pleads payment of the same. 
The defendant further pleads that the suit by the municipality is 
not one cognizable by the Court of Small Causes.

The Municipal Commiesioners brought two other suits in the 
Subordinate Court of Tellicherry on its small cause side~~sizits 361 
of 1885 and 357 of 1885. The Subordinate Judge, Mr. JECunjan 
Menon, held that the suits were not in the nature of those cogni- 
zable by Courts of Small Causes, and ordered the plaints to be 
returned. The plaint in 361 of 1885 was presented in my Cotcrt 
on the regular side on the 32nd Juno 1885, ^  was of opiiliori

* Beforred Case II of 1886.



tliat tlie suit was one clearly falling under s. 6 of Act X I of 1865. Looan
I  held tliat I  had no jurisdiction under s. 12 of Act XI of 1865, KiSji.
and ordered the plaint to he returned. The plaintiff, the President 
of the Municipality, appealed against my order, and the District 
Judge, Mr. Moore, reversed my order, holding that the suit was not 
cognizable hy a Small Cause Court. The other plaint 357 of 1885 
returned h j  the Subordinate Judge is also re-presented in this 
Court. Though I am still of opinion that a suit by the munici
pality for the arrears of tax is one cognizable by the Small Cause 
Courts, I  feel considerable doubt about the soundness of my view, 
as my appellate^uthority differed from me.

“ I  think there is an implied contract between the citizens, the 
rate-payers, and the Municipal Commissioners. The latter con
tracted to see to the general conservancy and sanitation, &c., of the 
towtis, and the former undertook to supply the latter with the 
necessary funds. The liability is cast on the rate-payers by legis
lative enactments. Section 161 of Act lY  of 1884 recognized 
the privilege of the municipality to enforce the liabilities of the 
tax"payers by suits before competent civil courtŝ  Suits to enforce 
the liability under implied or constructive contraota are cognizable 
by Courts of Small Causes—see cases reported in 5 M.H.C.B.,
2a0rl2 W.R., 372;10Bom . H.C.E., 21; LL.R., 4 Bom,, 821;
I-L.E.J 3 AH., 67; I.L.R., 4 AIL, 19; 4 A ll, 6 ;I.L.R., 2
All., 671; I.L.E., 8 Mad., 277.

“  Suits to recover tax illegally levied by the municipality, &o., 
are cognizable by Courts of Small Causes—I.L.R., 1 Mad., 159 
and 14 W.E., 248.

“ The casein I.L.E., 2 Mad., 146, relied on by the Subordinate 
Judge and the District Judge, in my humble opinion, does not 
apply, for the right of the inAmddr to collect the proprietary dues 
referred to therein was not admitted there, and conseq^uently the 
liability of the defendants was not determined-

“  I  had naany suits by the municipality against ̂ he tax^payers 
on the small cause side of the Mdnsif^s jurisdiction. I disposed of 
then  ̂as small cause suits. The suit 896 of 1885 is still pending in 
my Court on the small cause side, and there will be many more 
eases of such nature. X, therefore, deem it necessary to refer the 
ĝ uestion for the decision of the Honorable the Judges of the High

‘ .,0OlKt,.
The (|uestioiL i§ one of general inuportanoe.
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L ooakt “  The question I  respectfully beg to submit, for the deoisxon of 
Kunji Honorable the Judges of the High Court, is “  whether a

su it by the Municipal Gomraissioners for the recovery of municipal 
tax is one cognizable by Courts of Small Causes.”

Counsel were not instructed.
The judgment of the Court (Hutchins and Parker, JJ.) was 

delivered by
H utchin s, J .— The question submitted is whether a suit by 

Municipal Commissioners for the recovery of municipal tax is one 
cognizable by a Court of Small Causes. The tax is not one due 
under a contract, either express or implied or r constructive as 
supposed by the District Minsif, but the obligation to pay is 
imposed on the rate-payer by law; nor is the suit one for damages. 
We are of opinion that the suit is not cognizable by a Court 
of Small Causes.
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APPELLATE CIVIL,

Before Mr. Justice Muttusdmi Ayyar and Mr. JusUca Hutchins.

1885. SETHU, Appellant,
OetoliQr 2, 3.
------ ------------- and

VENKATEAMA , B espon dent .*

Civil Procedure Gode, as. 5, 360, eh. X X —Small Came Court, Mtifassal-^Insolmiey
junsdiotion.

Under e. 360 of th.e Code of Civil Procedure, the Local G-overnment ■sannofc 
invest a Mufassal Small Cause Court with, the inaolvency jnrisdiction conferred on. 
District Courts hy ch. X X  of the said Code, inasmuch as, by reason, of s. 5, 
ch. X X  does not extend to such Courts of Small Causes.

T h is  was an appeal against an order of 0. Edmasdmi Ayyar, 
District M'dnsif of Kumbak6nam, passed in a small cause suit 
declaring one»Venkatramd Ayyan, a judgment-debtor, ah insol
vent, and appointing a receiver under oh. X X  of the Code of 
Civil Procedure.

The appeal was made by S^thu Ammdl, creditor No. 6, who 
opposed the application on the ground that the insolvent had 
been guilty of bad faith.

* Appeal against Order 94 of 1885.


