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APPELLATE CIVIL.,

Before My. Justice Muttusémi Ayyar and My, Justice Hutchins.

APPASAMI axp avormes (Derenpants Nos. 1 axp 2), APPELLANTS, 1885.
July 13.

and Sept. 28.
MANIKAM (RupRESENTATIVE oF RAMANADEAN, PLATNTIFF),
BEsroNDENT.*

Civil Procedure Code, s. 375~—Agrecment fo compromise aqppeal—Petition to Court
by both partics—Donsent withdrawn before decree by one party—Bemedy—Transfer
of Property Aet, s. 69—Charge on immovadle property—Oral agreement as to
terms of compromize of suit— Terms of compromise in dispute—Proof by afidavit
and further evidence.

The parties to an appeal, in which an issue had been remitted for trial to the
Lower Court, having presented a petition o the Lower Court stating that the suif
had been compromised and the terms of the compromise, requested the Lower Court
to move the Appellate Court to pass a decree in accordance with such terms. Before
a decree was passed, one of the parties objected to the compromise being accepted :

Held, that it was opon to the Court, such objection notwithstanding, to puss a

. decree in accordance with the agréement—Ruttonsey Ldlji v. Pooribdi (TL.R., 7

Bom., 304) and Haruppan v. Riwmasémi (LL.R., 8 Mad., 482) followed; Hara

Sundari Debi v. Kumar Dukkinessir Malie (LL.R., 11 Cal., 250) cbserved upon.

* Anoral agreement by the parties to a suit thata decree be passed creating a

" charge: on immdvable property above, Re. 100 in value, is not rendered inoperative

by 8. 69 of the Transter of Property Act.

The parties to an appoal applied to the Court to pass a decree in accordance

- with the terms of a compromise, and, before decree was passed, one of the parties
objectod to such decree being passed on the ground that certain condifions prece-
dent tawbe performed by the ofher party had not been performed. The Court (this
being denied by the other party) called for afidavits in proof of the terms of the
agreement of compromise, and, these being found zot to be sufficiently conclumve,
directed the Lower Court to fake evidence on the point.

ArrEar from the deoree of C. Purushotam Ayyar, Acting Su'bor-
dinate Judge of Madura (West) in suit 8 of 1888.

‘The facts an& arguments in-this case, so far as they are
matenal‘ for the purpose of this report, appear from the judgment
of the Court (Muttusémi Ayyar and Hutching, JJ.).

Bhdshyam Ayyangdr and Kalidnardma Ayyar for appellants.

Hon. Subramanya Ayyar and Rangdehdryar for respondent.
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. JupemExt, — The respondent (Ramanddban Chetti) sought
to recover from the appellants (Appasémi Néyak, zamind4r of
Kannivddi and three others) Rs. 16,000 with interest due upon
a hypothecation bond which the appellants executed in his favour
on the 6th June 1882. He alleged that, out of Rs. 16,000,
Rs. 1,000 was a,debt acknowledged to be due upon a settlement of
accounts in respect of monies advanced by him from time to time,
and Rs. 15,000 the purchase money due under a deed of sale
executed by him at the request of the appellants in the names of
first appellant’s wives. At the trial it was elicited that one Naré-
yana Ayyar, from whom title to the land sold was derived, had a
minor son, and that on his behalf a guardmn ob]ected to the sale.
The Court of First Instance however decreed the claim, but on
appea.l thiz Court considered that the hypothecation was valid to the
extent of Rs. 1,000, but in regard to the claim for Rs. 15,000
referred for trial the issue—Whether with reference to the minor’s
interest, if any, in the property agreed to be sold, the respondent
could make out such a title as a pu.rchaser would be bound to
aceept

During the trial of this issue in the Subordinate Court, on the
23rd February 1885, the appellants and the respondent presented
a petition of compromise reporting that the respondent’s claim was
amicably adjusted. The petition stated the terms on which thd
parties had agreed to compromise the suit and requested, the
Subordinate Court to move this Court to pass a decree in accordance
with those terms. '

* In pursuance of this request the petition was forwarded to this
Court, but when the appeal came on for disposal, the ap’pellants
presented Civil Miscellaneous Petition No. 226 of 1885, objecting
to the compromise being. accepted. It was alleged that the
compromire was entered into subject to certain conditions, that
it was agreed that those conditions should be fulfilled prior to the

- acceptance of the compromise by this Court, that they were not

inserted in the razindma because they were not connected with the
subject-matter of the suit, and that the respondent failed to3
fulfil those conditions. '
The conditions were :—
~ (¢) The plaintiff should satisty the claims cf the minor son of g
the sa1d Narbyana Ayyar and convey the property in
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dispute to defendants free of any defectsin the plaintif’s
title to the said property and that he should exec ate a
registered sale-deed.

(8) The plaintiff should he responsible for any expenses to
be inourred in getting the possession of the property
transferred to petitioners,

(¢) That plaintiff should lend Rs. 60,000 to petitioners and
get a bond executed by them for the said sun), payable
In six years with interest at 12 per cent. per aumum and
with a bonus of Rs. 7} per 100.

On the other hand the respondent contended that the petition
of compromise contained the whole agreement, that it was absolute
and unconditional, and that as a special eonsideration for entering
into the compromise, a sum of Rs. 4,500 was paid to the zamindér.

The agreement set out in the petition of compromise is that
Rs. 19,000 was to be paid with interest at 12 per cent. per annum
in certain instalments in full satisfaction of the respondent’s claim,
that on default being made in respect of any instalment, the
instalment overdue together with interest was to be recovered by
taking out execution on the twenty-five villages mentioned in the
compromise and their income, and that no execution was 10 be
taken out against any other property or against the body of either
of the judgment-debtors.

Before deciding whether the razindma should be aceepted, it

was considered desirable to call for affidavits. Affidavits having
been filed on both sides, the appeal comes on again for disposal.
It is wged by the leamed pleader for the appellants (1) that we
are not at liberty to accept the compromise unless the parties
- thereto continue to consent to it until we pass a decree in its terms;
(2) that the agreoment is not valid nor enforceable by suit; and
(8) that the affidavits filed for the appellants show that the
agreement made i in adjustment of the suit was conditional.

. As to the first contention, our decision must depend on the
construction which we ought to place on 5. 375 of Act XIV

of 1882, Tt is in these terms: “If a suit be adjusted wholly or
| in part by any law, ful agreement, OT COMPTOMise, OF if the defendant
satisfy the plaintiff in respect to the whole or any part of the
. miatter of the suit, such agreement compromise or satisfaction shall

‘be reoorded and the Court shall pass a decree in accordance therg-
. with so far as it relates to tho suit, snd such decree shall be final,
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so far as relates to so much of the subject-matter of the suit ag is
dealt with by the agreement, compromise or satisfaction.” The
appeal before us was adjusted by an agreement, and the only
questions open to us under s. 375 are whether there was an agree-
ment in adjustment of the appeal, and whether that agreement was
lawful. If we are satisfied on both these points, the section seems to
us to leave no alternative but that of recording the agreement and
passing a decree in accordance with it so far as it relates to the suit.
Apart from this section, the parties to a suib are at liberty to ask
for a Cecree by consent, and if the contention for the appellants,
viz., that the parties should continue in agreement up to the date of
moving for the decree, were to prevail, there was no necessity for
inserting in the Code 8. 375. We, accordingly, held Karuppan v.
Ramasdmi (1) that, when it was shown that a suit had been adjusted
by alawiul agreement, a decree must be passed in accordance with
it and concurred in the decision of the Bombay High Court in
Ruttonsey Ldlji v. Pooribdi.(2) '

Our attention is now drawn to the decision of the Caleutta
High Courtin Hara Sundari Debi v. Kumara Dukhinessur Malia.(8)
In that case the plaintiff claimed relief as against defendant
No. 1, who was in possession of the property in dispute. Both
those parties receded from the compromise and prayed that the
suit might be dealt with on its merits, but defendan% No. 2, who
was not in possession, insisted on the agreement being enforced.
It appears further that the agreement provided for partitioning
the property in suit among the members of the family, whilst
defendant No. 1 had no beneficial interest in it but held i% as a
trustee for certain idol, Thus, there were other groﬁnds on
which the decree made under s. 8375 was set aside and the obser-
vation made as to the construction of s. 875 could only be regarded
as an obiter dictum. It was no doubt observed that s. 375 is
but an amendment and modification of the correspbnding section
of Act VIII of 1859 and that it did not apply to a case in which
the parties concerned, or some of them, declined to carry out the
agreement before judgment was recorded, and in support of this
view, it was pointed out that s. 375 allowed no appeal while, if
a suit were brought for the specific performance of the agreement

T i
(1) LL.R., 8 Mad., 482, (?) LL.R., 7 Bom., 304.
. (3) LL.R., 11 Oal., 250.
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and a decree obtained, an appeal would lie. In answer to this
remark it may be observed that under s. 523 an order may be
made specifically enforeing an agreement to refer a matter in
dispute to arbitration and there too no appeal is allowed. The
question whether or not a compromise had been agreed to, may
have been considered so simple that the decision upon it might
well be made conclusive, especially asthe parties entering into
such an agreement pendente lite would have distinet notice that
there would be no appeal.

‘We are still inclined to agrec with the Bombay High Court
that s. 375 was intended to meet casesin which the parties having
once agreed subsdquently fall out and that it was framed to pro-
vide an alternative and a more expeditious remedy than a suit for
specific performance. It will be observed that the section puts
an adjustment by agreement upon the same footing as a satisfac-
tion in whole or in part by payment. It does not seem open to
question that a payment after suit brought would entitle the
defendant to a decree pro tanto, and if he can rely on a payment
he is equally entitled to rely on an agreement or compromise.
~ As to the English cases referred to on the subject——Pryer V.
Gﬁbbfe,(t) Seully v. Lord Dundonald,(2) Holt v. Jesse (3)—their
result, ag stated by the Bombay IHigh Court, is that a simple
agreement for the compromise of a suit may be enforced by an
interlocutory application in the pending suaif, but when the agree«
ment goes beyond the subject-matter of the suit, the remedy is'a
bill for specific performance. This rule is extended by s. 875
and the agreement is rendered enforceable even when. it goes

‘ beyon;]. the subject-matter of the suit in so far as it relates to it.
This is only in accordance with the ohservation made in some of
the English decisions. The intention of the Legislature, therefore,
appears to usto have been to carry oub, as far as possible, the
policy of avoiding a multiplicity of suits and of determining all
‘matters in controVersy in a pending suib in tha* suit—(See also
the Judicature Act, s. 24, ol 7). TFor these reasons we still
adhero to the opinion we expressed in Kar uppan v. Riémasdmi.(4)
TIb has however been urged by the appellants’ pleader that the

' agreemenﬁ recited in the petition of compromise was oral and thab'

) LR 10 & App, 534. @ L,R., 8 Oh."D., 658.
(3), L.B., 3.Ch D., 177, (4) LL.R., 8 Mad,, 482,
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it is invalid and ineffectual to oreate = charge on the villages
under s. 59 of Act IV of 1882. The intention of the parties to
the agreement was, not that it should of itself create a charge on
immovable property but only that it should create a right to
obtain a decree by way of specific performance. It is in the
nature of a preliminary contract intended to be perfected by
another document, and we do not consider that it is inoperative

under Act TV of 1882. :
As to the third contention, the case made out by the affidavits

for the respondent is that, on the 7th February, he arranged with
the persons acting for the minor that Rs. 4,500 should be paid
for his benefit, that the minor’s claim should Ye renounced, that
until the renunciation was communicated to the Court, the
money should be deposited with one Sitarma Ayyar, and that
after it was so communicated, it should be paid by Sitaréma Ayyar
to those who acted for the minor ; that on the 12th February the
zamind4r invited the respondent to arrange the whole matter with
him, and offered to settle with the minor about his claim, and to
put in & razindma admitting the whole of the respondent’s claim
in the suit and making the zamindari security for it if the respon-
dent paid him Rs. 4,500 and agreed to receive the decree
amount in five instalments, and further undertook not to proceed
in execution against his body or that of his son; that the respon-
dent accepted the offer, that the razindma was then drawn up and
signed by the zamindér and his son, that on the 28rd February
it was brought to Madura by Appasdmi Niyak, that it was then
presented to the Subordinate Court by the pleaders of both
parties and acknowledged by them, and that thereupon Ral 4,500
was paid to Appasimi Nayak for the zamindér. Manikam Chetti,
the respondent, has filed an affidavit to'that effect, and it is sup-
ported by the affidavits of Balagurunatha Pillai, Alagappa Chetti
and Perya Karuppan Chetti. It is supported further by the
affidavit of Anndmalai Chetti in vegard to-the remittance of
Rs. 4,500 from Madras to Madura, and by the letters which then
passed between Anndmalai Chetti and the respondent, |
On the other hand, the appellants’ case, as sought to be dstabe
lished by four affidavits, is that the terms of the compromise were
settled with the zamind4r’s manager, that the respon&ent agreed.
to fulfil the conditions referred to before the raz’nfma was accepted
by the High Court, that on the 25th February the respondent
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took a list of immovable property to be attached to the razinima
and asked the zaminddr to sign it, that the zamfind4r refused to
do so until the conditions were fulfilled, and that the respondent
sinee promised to get Rs. 60,000 from Rayapuram within one
week when called upon to lend that sum according to his agree-
ment. Appasimi Ndyak, to whom the respondent states that he
peid Rs. 4,500, produces a letter, dated 26th February, pur-
porting to be signed by the respondent. It states that Rs. 64,500
will be paid through the Village Magistrate of Rayapuram
and that Ra. 8224 are sent for the stamp. This letter is denied
by the respondent. As to the affidavits filed for the appellants,
it must be observed that some of them speak of a proposal that
the zamindér and his son should execute .a bond for Rs. 19,000.
This is inconsistent with the terms of the razinfma. Again,
Appasdmi. Néyak does not distinctly deny that he received
Rs. 4,500 for the zamindAr as a consideration for entering into the
compromise. Nor is the statement that a list of immovable pro.
perty tobe attached fo the razindma was taken to the zamindér
for his signature on the 25th February at all likely, for, the
razindma was presented to the Subordinate Court on the 23rd Feb-
ruary, and the twenty-five villages seem to comprise the whole
zamindéri. Further, it is in the highest degree improbable that if
the appellants’ contention is bond fide, the petition of compromise
would have been presented for transmission to this Court with the
prayer that a decree should be passed in accordance with it. The
story that the alleged conditions were not inserted in the razindma
because they were not connected with the subject-matter of the
suit is also unlikely, for the present contention is that the razindms,
was intended to have no legal foros at all until these conditions
were fulfilled.

Judging from the affidavits the appellants’ contention does
not appear to be free from suspieion, but the affidavits are mot
sufﬁeiently conclusive. As our decision under s 375 will be
final, we consider it proper to direct the Subordinate Judge to
take evidence and forward it to this Court with his opinion. He
will also ascertain on which villages the debt was agreed to be a
¢harge. We, accordingly, order the Subordinate Judge to try
upon such evidence as the parties fo this appeal may adduce,
what was the real agreement made between the parties to this
appeal in view to its a.d;ustment '

Arpasim
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Arrasir And the Subordinate Judge is directed to submit his finding

Mincoy. 8nd the evidence thereon on the foregoing issue.
APPELLATE CIVIL.
Before Mr. Justice Huickins and Mr. Justice Parker.
1885. LOGAN (Prrstoent or ToE Muwtcrear, CounisstoN, TELLICHERRY),
Oct. 30, 31. PrLAINTIFE,
and

XUNJI (Dereypant).
Bmall Cause Cowrt Act XI of 1865—Jurisdiction—Suit to vecover municipal tas.

A suit to rocover a municipal tax is not cognizable by & Small Cause Court
constituted under Act XTI of 1865,

Trrs was o case referred tothe High Court under s. 617 of the
Code of Civil Procedure by the Acting District Judge of Telli-
cherry (L. Moore) at the request of the District Mtnsif of
Tellicherry.

The oase was stated by the District Minsif as follows :—

- ¢ The Municipal Commissioners of Tellicherry, through their
President, the Collector of Malabar, sued the deferidant for the
recovery of Rs. 14-1-4, being the municipal tax due by the
defendant for the years 1883, 1883 and 1884, The amount was
due by the defendant as the tax on houses and lands owned by
the defendant within the municipality. .

¢ T'he defendant admits the legality of the assessment and his
liability to pay the rate, but only pleads payment of the same.
The defendant further pleads that the suit by the municipality is
not one cognizable by the Court of Small Causes.

“ The Municipal Commissioners brought twa other suits in the
Subordinate Court of Tellicherry on its small cause side—suits $61
of 1885 and 857 of 1885. The Subordinate Judge, Mr. Kunjan.
Menon, held that the suits were not in the nature of those cogni-
zable by Courts of Small Causes, and ordered the plaints to be
returned. The plaint in 361 of 18856 ‘was presented in my Court.
on the regular side on the 22nd June 1885. ,I was of ‘opinion

#* Reforred Case 11 of 1886,



