
'Q-aja'pathi written statement that, so far from overlooking or disregarding 
•AiIgia. decreej lie had before sale given a copy thereof with the title- 

deeds to the appellant ŝ next friend. We observe, too, that the 
appellant was ousted hy the respondent’s coparcener within about 
three months after his purchase.

On being dispossessed, the appellant should have given his 
vendor notice of the proceedings. Although the respotldietct^o. 1 
has admitted that he has all along been aware of the decree 
for partition, and yet has never set up that the,house was his self- 
acquisition, he may still be able to prove that he had in fact the 
interest which he assumed to transfer. There h%̂  been no direct 
issue upon this point, and notwithstanding his admissions, we 
think that the respondent No. 1 is entitled to show that the 
alleged defect in his title did not exist.

We will ask the Judge to return findings, within six weeks 
from the receipt of this order, on the following issues :—

1. Did the respondent No. 1 fraudulently conceal from the
appellant the existence of the decree for partition ?

2. Is the house the self-acquisition of respondent No. 1 ?
$. To what damages, if any, is the appellant entitled  ̂ and 

against which of the respondents ?
Further evidence may be adduced by either side on the seoon̂  

issue only.
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APPELLATE CIVIL.
Before Mr. Justice Muttusdnvi Ayyar and Mr, Justice 

1885. BEAHANNAYAKI (Eepeesentative OS'Mitttu, Defendant
September 26.

KEISHNA ( P l a ik -t i p p ) ,  E e s p o n d e n t .^

Civil Fyoced'urc Code, s. 43—Lis pendens.

N being mortgagee in possession of five-eigMia o£ a patigii (share) nf osietaitt 
and—security for a deM of Ba. 400~liypothocated Ms rights to M in  387ft. I »  
187S K  bought two-eighths of the said five-eighths from the mortgagor. 'In  X87Q, 
K  sued N claiming possession of his two-eighths on payment of Rs. 400 and o1btaiM,6a 
a decree and possession thereof.

Pending this suit, N assigned his mortgage to M. M was a-waxe of suit, and 
K  was aware of the assignment when he paid Es.. 400 into Court for l!f| In  1883,

* Second Appeal SO of 1885,



K  ■bought the remaiaing three-eighths from the mortgagor and sued and M to Bkahak- 
■recover possession thereof. wAtAKr

M pleaded that the suit was harred by s. 43 of the Code of Civil Procedure, inas- E kishka. 
much as K  might have recovered the five-eighths in the suit against N :

MeM, that this plea 'was bad. M also pleaded that he had a valid mortgage 
over three-eighths :

SeM, by Muttusilmi Ayyar, J., that, i f  the assignment of the mortgage by N to 
M  was a real transaction, this plea was good.

Per Muttufidmi Ayyar, J.—The doctiine of /is pendens can only be relied on as 
a protection of the plaintiif’ s right to property actually sought to be recovered in 
the suit.

T his was an appeal from, the decree of G. A. Parker, District 
Judge of Tanjore, dismissing an appeal from the decree of E. 
Miittusimi Ayyar, Acting District Mtxnsif' of Patnkota, in suit 
698 of 1883.

The facts appear sufficiently, for the purpose of this report', from 
the judgments of the Court (Muttusami Ayyar and Hutchins, JJ.).

Bhdsh^am Ayyang&r for appellant.
Hon. Bdmd Bdu for respondent.
H u tc h in s , J.—In 1871 defendant No. 1 (Nardyana Ayyan) 

obtained an assignment of five-eighths of a pangu (share) hy way 
of usufructuary mortgage to secure the repayment of Rs. 400, and 
was put in possession.

In November and December 1876 he hypothecated the whole 
five-eighths* to Muttu Ayyan, the appellant (defendant No. 2), as 
security for two sums of Bs. 50 and 99 respectively—exhibits I 
and II. Neither of these deeds was registered.

The original mortgagor died, leaving him surviving his brother 
Bdntakrishna Ayyan and his mother Nacharammdl, In 1878 both 
these sold to Krishna Ayyang^r^ the respondent (plaintiff), two 
out of the five-eighths mortgaged as aforesaid, together with other 
properties not in dispute, in consideration of Es. 500, it being 
agreed that the purchaser should redeem the mortgage for Bs. 400 
out of the purchase money.

On 10th March 1879 the respondent instituted Original suit 
83“ against defendant No. I  alone, claiming redemption of the two- 
eighths so sold to him upon payment of the 400 rupees. A  decree 
was pifffied accoxdingly in October 1879, siffirmed in, appeal in 
June 18f0, and duly executed in October 1881.

liie that s»nt was pending, on the 28th June 1879, defendant 
;No.' 1 settled aooounts with the appellant and ezeouted in his fervor
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Bhahan- an assignment (III'' of the original mortgage for Bs, 400, including 
NAYAKi gums mentioned in exhibits I and II and a further sum of

Krishna. ][̂ g_ 163. The appellant was aware of the suit then pending, but 
did not apply to be made a party to i t ; nor did he resist the exe­
cution of the decree by the respondent, who paid the money into 
Court and obtained delivery of the two-eighth pangu then in the 
appellant’s possession.

On the other hand, the respondent must have been aware of 
the assignment of the mortgage by defendant No. 1 to the appel­
lant at least in June 1881, when he wrote the letter IV, some 15 
months before he paid the money into Court for (|efendant No. 1. 
He has also attested'the assignment deed III itself.

In September 1883 R6,makrishua Ayyan sold the remaining 
three-eighth pangu to the respondent for Rs, 500 (A), and 
also his right to recover the mesne profits which had accrued 
thereon since the payment of the mortgagemoney into Court (B). 
Thereupon the respondent demanded from defendant No. 1 the 
return of the residue of the five-eighths mortgaged to him and 
mesne profits, and eventually instituted the present suit against 
him and the appellant

The appellant pleaded that Eamakrishna Ayyan was incom­
petent to inherit, as he was lame, and that there had been no bond 
fide sale. Both these pleas were Overruled and are no longer 
insisted on. The appeRant does not rely on the unregistered 
hypothecations but on the third mortgage (III). As regards 
that the Judge held that, having been made during the pendency 
of Original suit 83, it was subject to the result of that suit; he 
further stated that he entertained a strong suspicion (as did also 
the M4nsif) that it was not a bond fide transaction at all, but there 
is no positive finding to that effect. ' • ;

The two points urged upon our consideration by the learned. 
Pleader for the appellant are—(1) that the puit is barred by a. 
43 of the Civil Procedure Code ; (2) that the lis pendens Effected 
the two-eighths only, the three eighths not being direcfy and 
specifically in question in Original suit 83; and that aslto .the 
three-eighths the appellant cannot be affected by r e s id e n t ’s; 
payment of the debt to the original mortgagee after |eootoirig 
aware of its transfer to the appellant.

,The fixst contention is, in my opinion, unsomd. I| is tru0
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tliat the assignee o f  the m o rtg a g o r ’ s equity of red em ption  over a B kawan-
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portion of the mortgaged property is generally entitled to redeem 
the whole and to hold the residue as against the mortgagor E.mshxa. 
charged with its due proportion of the deht—Aaaaml Rumchan v.
Vdmam R iu{l) ; and if he fails to claim the whole in his suit for 
redemption;, he would prohahly not be at liherfcy to bring another 
suit to enforce th  ̂ right which he might have put forward before- 
But the present suit is not based on any right to hold the residue 
of the property as against the mortgagor, nor on any right which 
the respondent; had acq[uired at the time of the previous litigation.
It seems to me^clear that, after the respondent had paid off the 
entire debt, the mortgagor became entitled to ej ect the mortgagee 
from the residue of the property. Such a suit would not, in my 
opinion, have been barred xmder s. 43 ; and under the conveyance 
A  the respondent has now acquired all the rights then vested in 
the mortgagor. I further observe that, iii the particular circum­
stance 3, the respondent could not have laid claim to the thi’ee- 
eighths at all in the former suit:-he had acquired a title to 
two-eighths only on the express condition that he should pay off 
the entire mortgage debt.

Upon the second contention I  am disposed go think that the 
appeal should be allowed, but it will not be necessary to determine 
this if the Uudge intended to find that exhibit I I I  did not 
represent a real bond fide transaction at all. I, therefore, propose 
that we should ask for a distinct finding on this point—to be sub­
mitted within a month a^d with reference to the evidence already 
recorded.

MtjttusImi A yyae, J.—tw o questions are raised for decision 
in this appeal. It is urged first that the suit is barred by s. 43 
of the Code of Civil Procedure. The respondent instituted Origi­
nal suit 83 of 1879 to recover two-eighth pangu which he 
purchased in 187§ and he instituted the present suit to recover 
three-eighth pangu which he bought in September 1883. The 
causes 6f action in the two suits are not only distinct but the 
second pause of action had also no existence at the date oi the 
first stiitin . But it is urged that, when the respondent instituted 

fia# aint, he might have recovered the three-eighth pangu 
In trust fô r his w d ors on another ground, viz., the payment
— ------- .j..-----^ ------------------------------- ------- ----------------
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Bbahak- whioK lie tlien offered to make estinguislied the charge wHcli
defendant Ko. 1 had on the whole five-eighth pangu. Assiiming

Keishna. entitled to do so, it does not follow that he oould
not enforce a right of purchase which he acquired subsequent 
to that suit. The original mortgagor might sue to recover 
three-eighth pangu after the respondent satisfied the mortgage 
of defendant No. 1 over five-eighth pangu, and the respondent  ̂
who stands in his place as purchaser in regard to the three-eighth 
pangu, is equally competent to maintain the suit. Section 43 is 
clearly no har to the present suit. The next contention is that, as 
Original suit 83 was instituted to recover two-eighth pangu only, 
the assignment of the mortgage from defendant No. 1 to the appel­
lant, whilst that suit was pending, could invalidate it against the 
respondent only to that extent and that the assignment must he 
upheld as against the three-eighth pangu now in suit if it is valid in 
other respects. This contention is, in my Judgment, well-founded. 
The true rule as to Us pendens does not rest either on implied 
notice of everything deducihle from, or appearing in̂  the suit, or on 
the constructive extension of parties so as to warrant the purchaser 
pendente Ute being treated as if he was a party to the suit in every 
respect. But it consists, as stated in Bellamy v. Bdbim[V)  ̂in that 

pendente Ute neither party to the litigation can alienate the pro-, 
party in dispute so as to affect his opponent.”  In "chat case tKe 
Lord Chancellor observed that the doctrine was not peculiar to 
Courts of Equity, and that in the old real actions the judgments 
bound the lands in suit notwithstanding any alienation by the 
defendant pending litigation. Lord Justice Turner also observed 
that the doctrine of Us pendens rests on this foundation; that it 
would plainly be impossible that any suit could be brought to a 
successful termination if alienations pendente Ute were permitted 
to prevail, and that the plaintiff would be liable in every case ^  
be defeated by the defendant’s alienating befo:^ the judj^ment or 
the decree and would be driven to commence his prooeledings de 
novo subject again to be defeated by the same course of proceeding. 
According to the Roman law, after litis contestation the Libi^ct rtL 
dispute became litigious and passed into gŵ ŝz-judioial 
both parties came under an obligation not to withdr| 
the decision of the Judge—(Lord Mackenzie’s rRomai|

(1) I Do O. & J., 666.
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829, and Tomkins’ and Jenkins’ Modem Roman Law, page 91). Brahast 
It follows then that Us peticlens can only be relied on as a protec- 
tion of the plaintiff’s right to the property aotually sought to "be Krishna. 
recovered by the suit.

This being so, the further question arises whether apart from 
Us pendens an express notice or knowledge of the pending suit 
would make any difference. In the case before us, the Judge finds 
that the appellant was aware of the suit when he took the assign- 
ment and that he did not intervene until the decree was satisfied.
If with the plaint the money due by the mortgagor were paid into 
Court, or if the Respondent satisfied the decree before he became 
awai'0 of the assignment, the question of actual knowledge might 
be material. But it appears that the appellant became aware of 
the assignment at all events in. 1881  ̂ and before he satisfied the 
decree, whilst in the plaint in the suit of 1879 there was only an 
offer to pay the appellant’s assignor the debt due to him. Thus, 
the payment made by the respondent, though it was in satisfac­
tion of a decree, was made with the knowledge of the appellant’s 
claim and could not be accepted against him as valid.

The Judge observes, however, that he suspects that the sub­
mortgage in favor of the appellant was not, a bona fide transaction 
but merely an attempt to evade the respondent’s claim. It is, 
tHerefore, necessary before disposing of this secsond appeal to have 
a clear finding on the point. For these reasons I  also think that . 
the Judge must be asked t̂o try the issue whether exhibit III 
represented a real transaction at aU.
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APPELLATE CRIMHSTAL.
Before Mr. Justioe MuUmdmi Ayyar and Mr, Justice Butchins.

THE QiTJEEH-EMPIRESS 1885.
O dober9.

SESHAYA.*
AhMri Aeî  1864, s. 26— Act, 1859, s. offi&er— Village police-^

Mohatid.
TJiLeierm <‘lpoUoe olficer ”  used in s. 26 of the AbH ri Apt (Madras Act I I I  of 

includes |i in.oiiatfi4 or village poHceman.

♦ 'Griiriiml Bevisiou Owe 631 of 188'5̂ ,


