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Baboo Madlmb Cliunder Ghose for the respondent.— The Full 

Bench, in T ej Earn v. Eartuhh (2), held, that the High Court 
has, under b. 15 of the Charter A ct, administrative, but not judi
cial powers. And in the case, o f In the matter o f  the petition 
o f  Janltee Bulhih Sein (3), the order made was most arbitrary, 
but the High Court held they had no power to interfere.

The Full Bench did not decide the question referred to them, 
but gave a short opinion for guidance o f  the Division Bench in 
the following form :—

Gtabth , C. J .—Upon the assumption contained in the ques
tion referred, we are of opinion that the Court has power, 
under proper circumstances, to set aside the. sale, notwithstand
ing the Judicial Commissioner’s order.

Upon this opinion being pronounced by the Full Bench, the 
case was sent hack to the Division Bench to determine, 1st, 
whether the requirements o f  s. 290 were, or were not, essential 
to^the validity o f the sale ; and, 2n&ly, assuming this to be so,' 
whether, under the circumstances of the ca3e, the sale ought tb 
he set aside; bat upon I  he matter coining on again before the 
Division Benoh, the case was, at the suggestion o f  the Court, 

"compromised by the parties.
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Practice—Suit f o r  Partition— Adding Parties--Mortgagee o f  Interest o f  

Co-owner— Civil Procedure Code {Art X  o f  1877), s. 32.

In a suit for the partition o f joint family property^ the mortgagees of the 
right, tide, and interest o f the plaintiff applied under s. 32 of the Civil Proce
dure Code to be added as parties,

(1) 3 0 . L . R., 137. (3) B. L . R., Sup. Vol., 716 ; S.. CL,
(S) 1, L . LI., 1 AH., 101. 7 W. U., 519.'
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Heltl, that tbelr p^sence was not necessary in order “  to eimlile the Court 1880
effectually and completely to acljuclioate and settle all the questions involved M o h in d b o -  

in the suit ” within the meaning o f  s. 32.
Held also, that that section does not contemplnte nniy application to the 

Court by the person proposed to be added.

This  was a suit for the partition o f joinfc family property.
An application was now mad’e &y petition on behalf o f  the mort-
f,ao-eea of the right, title, and interest o f  the plaintiff in the ft 8 * i •
.properties which were the subject-matter o f  the suit, that they 
might be added as parties.

Mr. Hill for the applicants. —  Under A ct V I I I  o f  1859fc 
no doubt, we would be interested parties. The legal estate 
is in us, and i f  the Court has notice that the legal estate 
in any share is outstanding, the Court must have the person 
having title before it in order to partition. In M iller v, 
Warmington (1 ), ->Sir T. Plumer, M . R ., says :— "  It  is essen
tial to partition to have the legal' title before the C ou rt; 
it would be a decisive answer that your title is only equit
able, for then how could the conveyances be made} i f  any 
should be necessary ? ”  In  an Anonymous case (2 )  before Lord 
Hardwicke, his Lordship said,— that “ where a bill is brought 
for a partition, a conveyance must be decreed, and therefore 
all parties necessary to make such, "conveyance must be made 
parties, and brought before the Court.”  In  Cornish v. E ast (3), 
it was held, where one tenant in common had leased his 
share, that, on a bill for partition, the lessee was a necessary 
party. That is a weaker case than the present, for there the 
legal estate was in the lessor. A  similar principle was applied 
in Solomon v. Solomon (4). There some o f  the plaintiffs, who 
had an equitable interest in the property iu question, mortgaged 
their interests pending the suit, and it was held at the hearing 
that the mortgagee waa a necessary party. I f  we are mort
gagees of the entire interest o f one o f the parties to the .suit, 
we are necessary parties. It  matters little bow the fact is 
brought to the knowledge o f  the Court: The plaintiff cannot
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(3 ) 2 Cox’s Eq. OaSi, 27.
(4 ) 13 Sim., 616,



1880
M o h in d h o -

BHOOSUH
B i b w a s

V.
SOSHKB-

s 11003UN
B is w a s .

object; he lias covenanted to allow ns to liave~peaceable posses
sion and to receive the rents, and, having merely an equitable 
title, cannot object to.our being made parties. H e admits that he 
has executed the deed. Until it is set aside, it is binding against 

him. The cases decided uuder the English Judicitture Act do not 
touch this case. [ W i l s o n ,  J .— Is their any case under the 
English A ct o f an outsider being added on his own application?] 
Section 32 <jf the C ivil Procedure Qode says,— that "  the Court 
may, ou or before the first hearing, order . . . that the name of 
any person who ought to have been jo in ed , whether as plaintiff 
or defendant, or whose presence before ethe Court may be neces

sary in order to enable the Court effectually and completely to 
adjudicate upon and settle all the questions iuvolved in the 
suit, be added.” Here one of the questions is as to conveyances 
which will have to be executed. [The Advocate-General.— In 
partition suits between natives, mutual conveyances and releases 
are not executed.] It is always provided m  the decree that 
mutual conveyances and releases shall be executed. There is 
no statutory form o f  decree in the Code, but the principle of 
English law applies here. I f  the person in whom the legal 
estate 'is outstanding is a necessary party iu England, he is a 
necessary party here.

Mr. Trevelyan for the" plaintiff.— Unless a person who is 
a party to the suit raises the question as to conveyances 
Mr. H ill’s arguments fail. I f  none o f the parties require 
conveyances, his clients cannot raise the question. I f  there 
is any case of collusion or fraud, they can come in to set 
it aside. W e  “  ought ”  not to have made them parties. That 
is the question now before the Court. I f  they come in, there 
will have to be an issue as to the mortgage. They cannot b& 
piaintiffs. The cases which have been referred to, are caws 
in whieh the mortgage was admitted. I f  M r. H ill’s clients-are 
added as parties, the plaintiff will ber entitled to amend the 
plaint, and seek to set aside the mortgage. The cases where 
persons have been added are cttses where the parties to , the 
suit wish to have them added. Section 32 refers to the class 
o f cases mentioned in the previous sections,— that is to say*
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"persona may be jo*\ed as plaintiffs in whom the right to any 
relief claimed'is alleged to exist, whether jointly , severally, or 
jn the alternative, in  respect o f  the same cause of;action.”  I f  the 
wrong person has been made plaintiff, any other person may be 
added or substituted. . The plaintiff has the option o f joiniug all 
or any o f  the persons liable on the same contract. Tlie issues 
in tliia suit are as to the right to this property. Those issues 
can be decided without the presence o f the mortgagees.

The Advocate-General (M r. G. O. Paul) for the principal 
defendant.— I f  the mortgagees are added as parties, the plaintiff 
will have the right to an issue as to the mortgage, and the suit 
would be multifarious as far as my client is concerned.

Mr. Bonnerjee and Mr. Allen  for the other defendants.— It is 
unnecessary now to have the mortgagees made parties. They 
can come iu and attend the partition-proceedings.

Mr. Hill in reply.— It would not be necessary to raise an 
issue as to the mortgage. I f  the conveyance to us is admitted, 
then the mortgagees.stand iu the plaintiff’s shoes, and have 
all the rights that the plaintiff has, and are entitled to 
present at the partition-proceedings when the shares are ascer
tained, and to protect their interests.

W il s o n , J.— I  do not thiuk that there is any sufficient 
reason for makiug tlie order asked for. The application is 
under s. 32 o f the Civil Procedure Code. The words o f the 
section are as follows : “  The Court may, on or before the
first hearing, upon the application o f either party, and on such 
terms as the Court thinks just, order that the name o f any 
party, whether as plaintiff or as defendant, improperly joined, 
be struck out; and the Court may, at any time, either upon 
or without such application, and on such terms as the Court 
thinks just, order that any plaintiff be made a defendant, or that 
any defendant be made a plaintiff, and that the name o f  any 

■ person who ought to have been joined, whether as plaintiff’ 
or as defendant, or whose presence before the Court may 
be necessary in order to. enable tlie Court effectually and
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Mohinduo- the suit, be added.”
In  the first place this does not contemplate any application 

hy the person proposed to be added.
The Court has a discretion aa to whether it will act or not 

and no doubt facts may be prav,ed before it which would justify 
it in acting. But I  do not think that any facts have been 
shown which make it necessary'to have the mortgagees added 
as parties. A t  this stage o f the suit their presence is not 
necessary ft to enable the Court effectually and completely to 
adjudicate upon and settle all the questions involved in the suit.” 
The question as between the plaintiff and the defendant is, who 
is entitled to the property in dispute ? To determine that ques
tion, it is not necessary that the mortgagees should appear; 
they will not be bound by any finding come to in their absence.

In  case o f a deoree for partition being^nade, the mortgagees 
should have leave to come in and attend the partition-proceed- 
ings.

Application refused.

Attorney for the applicants: M r. Pittar.

Attorneys for the plaintiff: Messrs. Mookerjee and Deb.

Attorneys for the defendants: Messrs. Swinhoe, Law and Co.; 
Baboo Gonesh Clmnder Chundcr, Messrs. Dignam and Robinson.

B efore Mr. Justice Wilson,

J880 K H ETTER CHUNDER M OOKERJEE v. K H ETTER PAUL
April 2. SREETEUUTNO.

Evidence Act ( I  o f  1872), ss. 65, 90— Secondary Evidence—Document more, 
than thirty years old—P roo f o f  Execution,

Secondary evidence' o f the contents o f a document requiring execution, 
which can be sliown to have been last iii proper custody, and to Lave been 
lost, anil wliiol) is more than thirty yearn old, mny bis admitted under, s. 65, 
cl. (c) and s. 90 o f the Evidence Act, without proof of the execntion of ti^ 
original.

I n  a suit to recover possession o f certain immoveabl& pio» 
perty, the plaintiff claimed to be entitled1 as heir o f  one. SMb


