VOL. IX.] MADRAS SERIES. 89

The next question which requires to be considered is whether  Sussa
the depositions may be treated as evidence becanse the Attorney  qopex -
for the prisoner suggested that they might be so treated. The Fweusss.
fact that the suggestion came from the prisoner’s solicitor war-
rants the presumption that the prisoner was not prejudiced by
their adoption. It is provided by s. 537 that no sentence passed
by a Court of competent jurisdiction shall be reversed or altered
on account of any irregularity in any inqguiry under this Code,
unless such irregularity has occasioned a failure of justice. It has
been held in cases in which evidence which is legally inadmissible
has been received at the trial without objection, that the opposite
party is not entitled to ask for a new trial on the ground that the
Judge did not warn the Jury to place no reliance upon it. In the
case before us the prisoner’s Attorney suggested the course that
has been taken, I also think, therefore, that the appeal may be
proceeded with, and that the irregularity in the procedure followed
at the trial may be treated as one by which the prisoner has not
been prejudiced.

APPELLATE CIVIL.
Beforg Myr. Justice Hutclz.ins and Mr. Justice Porkep.

GAJAPATHI (PrAINTIFF), APPELLANT, 1885.
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ALAGIA awp oruErs (DEFENDANTS), REspoNDENTS.®
Vendor and purehaser—Fraudulent concealmunt by vendor of defect of title—Damages.

In 1881 & Hindd oxecubed a sale-deed of a house in the Mufassal. The deed
contained no covenant for title. The purchaser having been ejected from a portion
of the house undor a decree, of which the vendor was aware at the time of the sale,
sued the vendor for damages. The Mtnsif decrecd the claim on the ground that the
vexdor had fraudulently concealed the existonce of the decreo.

On appeal, the Dist¥ict Judge reverssd this decree, holding that as the purchaser
tnd not insisted ona covenant for title, he must te held to have accepted all risks,

Held, ﬂ:mt if there had been fraudulent concealment as alloged, the purchaser was
entitled tgv damages.

Judge off Chingleput, reversing the decyee of N. R. Na.ra,slmhéyyar,‘

THIs wrs an appeal from the deoree of J. H. Nelson, District
t
Dlstnct ‘Mﬁnsztf of Tiruvelltr, in smt "09 of 1882

+* Second Appaal 243 of 1885,
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Mr. Michell and Ambrose for appellant.

Bhdshyam Ayyangdr and Srirangdchdrydr for respondents.

The facts appear sufficiently for the purpose of this report from
the judgment of the Court (Flutchins and Parker, JJ.)

JupemeNT.—The appellant (Gajapathi Séstri) purchased a
house from the respondent No. 1 (Alagia Pillai)for Rupees 1,500 on
the 16th September 1881. On the 26th December following he
was ejected from half the house under a decree for partition, which
had been obtained some eight years previously by a coparcener
of respondent No. 1 against the father of respondent No. 1. The
appellant alleges that at the time of his purchase the respondent
No. 1 assured him that the house was his self-acquired property, and
the title-deeds delivered to him by the respondent No. 1 (B and C)
were conveyances in favor of respondent No. 1.  The appellant’s
contention was that he was deceived by the fraudulent eonceal-
ment by respondent No. 1 of the decree for partition, and is
entitled to damages.

The pleas of respondent No. 1, so far as they are material,
were—(1) that the appellant had nctice of the decree, and received
a copy of it along with the title-deeds; (2) that the house is in
fact his self-acquisition.

Respondents Nos. 2 and 8 are o the undivided brothers of No. 1.
and deny their liability. The District _cunsif found that the
respondent No. 1 had been guilty of fraudulently concealing the
existence of the decree for partition, and awarded the appellant
750 rupees as demages with proportionate costs. As regards re-
spondents Nos. 2 and 8 he found that they had faken the.lboneft.
of the purchase-money, aund that their ploperty was ha.b“e but
not their persons.

The respondents appealed to the District Court, whlc'h held
that the vendor was not bound in law to have mentloxled thes
existence of the decree, and that the vendee, kiaving omitted fo
insist on a covenant for title, must be taken to have aeoepted aIl
risks,

‘The Muansif’s decree rests on the following propomtlon” thh
since the sale, have been enacted in the Transfer of Prop#ty Act,
section 65 :—(1) The seller'is bound to disclose to the L¥er any
material defect in the property, of which the %eller is'and the
buyer is not, aware, and which the buyer could not WLHUMIHM'J’
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care discover ; and the omission to make such disclosure is fraudu-
lent ; (2) the seller shall besdesmed to contract with the buyer that
the interest which the seller professes to transfer to the buyer
subsists, and that he has _power to transfer the same. It is con-
tended for the appellant that these are no new principles enacted
for the first time, but that the Transfer of Property Act has merely
declared the law which already existed. On the other hand, the
respondents assert that, although the appellant might have been
entitled to set up the alleged concealment against a suit for specific
performance, yet as the conveyance has been executed and there
has been no covenant for title, the appellant is not entitled to any
refund of the purcha.se-money

It appears to us that, if the respondent No. 1 did conceal from
the appellant the existence of the decree for partition, he was
guilty of a fraudulent concealment, and is bound to refund half the
purchase-money. In the absence of positive law, we are bound in
this country to apply the prineiples of good conscience and equity.
The strict doctrines of the English law relating to real property
have never been applied to the mufassal, and it appears to us that
it would be manifestly inequitable to attemptto apply them ; but
even under Bnglish law the vendee is bound to make compensation
for a fraudulent concealment of a defect in' the title or of an
incumbrance. The same rules apply to incumbrances and defects
in the title to an estate as to defects in the estate itself (Sugden,
Vendors and Purchasers, p. 5, ed. xiii). Although a purchaser
cannot ordinarily obtain relief against a vendor for any ineum-
brante or defect in the title to which his covenants do not extend,
an exception is made to this rule in the case of a vendor or his
agent suppressing an incumbrance or a defect in the title (i4d.).

Even though the purohase-money has been paid and tha conveyance

executed by all the parties, yet if the defect do not appear on the
face of the title-deeds and the vendor was aware of the defect, and
‘concealed it from the purchaser, he is in every such case guilty of
a fraud), and the purchaser may either bring an action on the case,
or ﬁledl%m bill in equity for relief (ibia. p. 443).

Distriot Judge considered it “ probable that the vendor,
ha.vmg %fmtmued always in undlsturbed possessmn, entirely over-
looked o d:csrega-rded the existence of the decree.” This, however,
18 .gentm?ry to the case of respondent, No‘ 1, for he said in.his
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‘Garararmr written statement that, so far from overlooking or disregarding
‘Azasws. the decree, he had before sale given a copy thereof with the title-
deeds to the appellant’s next friend. Woe observe, too, that the
appellant was ousted by the respondent’s copareener within about

three months after his purchase.

On being dispossessed, the appellant should have given his
vendor notice of the proceedings. Although the resporidént No. 1
has admitted that he has all along been aware of the decree
for partition, and yet has never set up that the house was his self-
acquisition, he may still be able to prove that he had in fact the
interest which he assumed to transfer. There hgs been no dirvect
issue upon this point, and notwithstanding his admissions, we
think that the respondent No. 1 is entitled to show that the
alleged defect in his title did not exist. ‘

We will ask the Judge to return findings, within six weeks
from the receipt of this order, on the following issues :—

1. Did the respondent No. 1 fraudulently conceal from the
appellant the existence of the decree for partition?

2. Is the house the self-acquisition of respondent No. 1?

3. To what damages, if any, is the appellant entitled, and
against which of the respondents ?

Further evidence may be adduced by either side on the seconr
issue only. 7 "
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Before Mr. Justice Muttusdmi Ayyar and Mr, Justice Iquic hins.

1885. BRAHANNAYAKI (RerrEsENTATIVE 0F MurTy, DEFENDAN’I 'NO 2),

Septemb
‘ ~.§ﬂ_f_2_€ and

KRISHNA (Pramtrrr), RESPONDENT. *
Civil Procequre Code, s. 43—Lis pendens,
. . .

N being mortgagee in possession of five-sighths of & pangu (share) of certain
and—secwrity for » dobt of Be. 400~—hypothocated his rights to M in 1876. Tn
1878 K bought two-eighthy of the said five-eighths from the mortgagor. 'Tn 1879,
K sued N claiming possession of his two-eighths on payment of Rs. 400 and obt#ined
a decree and possession thereof,

Pending this suit, N assigned his mortgage to M. M was aware of t¥ suit, and
K was aware of the assignment when he paid Re. 400 into Court for Nf In 1888,

* Becond Appeal 30 of 1885,



