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without access to the accounts, would have been placed at a great Suvpmvora
disadvantage in contesting the debt; indeed it is doubtful if he, a
mere claimant as he then was, could have effectually resisted a
suit on a settlement of accounts by the recognized trustee. The
decree was given expressly against the mutt, though as represented
by Vijayendra. Now that the appellant has succeeded in estab-
lishing his preferential title, he takes Vijayendra’s place as repre-
sentative of the mutt against which the decree was passed. 1
think the Judge has rightly held that he vught to be substituted
for Vijayendra on” the record as guardian and representative of
the mutt.

But I also agree with Mr. Justice Parker that in execution
the appellant cannot dispute the correctness of the decree. Under
5. 244 the questions to be decided in execution are questions
relating to the execution, discharge or satisfaction of the decree.
A question whether the decree was obtained by fraud or collusion
is not one which relates to the execution of the decree, but which
affects its very subsistence and validity. Such a question can only
be raised by a separate suif.
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Oriminal Procedure Code, ss. 286, 288— Witnesses, Bramination of—Irregularity.

At a trial before a Sessions Court, the Atforney who appeared for the prisoner
,sxfg‘gested to the Court that, to expedite the frinl, cortain dopositions of witnesses
for the prosocutmn, taken before the Magistrate, should be read and that he should
be allowod to cross-examine the witnesses thereupon ; to this conrse the Government
Prosecutior and the Court consenfied.

E_eld,,that this procedure was illegal, but that, inasmuch as it had not oceasioned
4 failure|of justice, a new trial shonld not be granted.

Tr1s ﬂms an appeal from the sentence of J. W. Reid, Sasslons
J udge ‘Df Coimbagore, in case No. 33 of 1885,
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Mx. Grant for the prisoner.

The Acting Government Pleader (Mr. Poweil) for the Crown.

The facts necessary for the purpose of this report appear from
the judgment of the Court (Kernan, Offg. C.J., and Muttusémi
Ayyar, J.)

Kerwan, Offg. C.J.—When this case was called on for hearing
on the 18th of September, Mr. Grant, Counsel for the prisoner,
called the attention of the Court to the unusual course adopted at’
the trial in reference to the direct evidence of some witnesses for
the prosecution, but which course, he admittéd, was adopted by
the Sessions Judge on the suggestion of the Attqmey who acted
for the prisoner and conducted his defence. The course adopted is
specified at page 28 of the printed paper after the cross-exsmina~
tion of the sixth witness for the prosecution.

¢ Arrangement regarding the examination of witnesses :—The
Attorney for the defence suggests that, to expedite the trial, the
deposition of each witness called by the prosecution given by the
‘witness before the Magistrate should be read in evidence and he be
permitted to cross-examine. The Government Prosecutor consents
to this procedure. The Court consents to this procedure if, on
each witness being called, there be nothing which appears to render
this procedure unadvisable.”

Accordingly the rest of the prosecution witnesses, eleven in
number, when called, were affirmed. The deposition b‘y each
witness before the committing Magistrate in the presence of the
prisoner was read. The witness stated he had made that deposi-
tion which was then marked, and the witness was cross-éxathined
on it.

The Sessions Judge does not refer to any scetion of the Code
authorizing him to assent to the arrangement. Sectjon 286
provides that after jurors o assessors are chosen, and alfter the
prosecutor opens his case as thereby directed, ¢ the prosecutdr shall
then examine his witnesses.” This examination of wiftnesses
present clearly means oral examination (except in casés where,
evidence is taken by commiesion or in any case where a A mﬁness
is deaf or dumb). Such oral examination is therefore the g '
rule and has always been so:

Tt will be admitted that it is of the utmost irfportance tfhe
rule should be followed in all cases where the witnoss is'§pre
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to be examined. If s witness hefore the Magistrate gave a
true statement, he will probably, if intending to tell the truth,
repeat the same statement without substantial difference at the
trial. If, on the contrary, his statement before the Magistrate was
not true in important particulars, he may not be able to repeat the
same statement and may omit something important mentioned in
his former evidence, or may deny on oral examination that he did
make a particular statement before the Magistrate. The demeanour
of the witness may be important for the assessors or Judge towards
forming an opinion of his truth. It is not necessary to go into
the many reasons why this rule should be followed. It is sufficient
to say it is the rule, and is founded on reason and justice.

Is there then any legal ground in this case for departuve from
that role ?

Bection 288 provides that the evidence of a witness, duly taken
in the presence of the accused before the committing Magistrate,
may, in the diseretion of the presiding Judge, if such witness
is produced and examined, be treated as evidence in the case.
Section 288 is not an exception fo the rulein s. 286, for it contem-
plates that the evidence taken in the presence of the Magistrate
may, in the discretion of the Judge, if the witness is produced and
examined, be treated as evidence. Section 288 does not dispense
‘with the ex#mination of the witness as directed by s. 286. The
examination contemplated in s. 288 is examination of a witness in
the ordinary way, viz., orally, in reference to the case. The provi-
sion is not that the evidence before the Magistrate may be put in
as the evidence of the witness ¢f he is tendeved for cross-examina-
tion, but it is that such evidence before the Magistrate may be
trée,ted as evidence in the case if the witness is examined ; that is,
examined as a witness, not if he is cross. exammed or tendered for
aross—exammatmn

) The rule appears to contempla,te that the witness shall first

have b_een examined, and that after that his evidence before the .

Magistrate may be treafed as evidence. It cannot be said that the
mere ¢xamination of the witness asto his making the deposition
befm:jthe Magistrate is “ examination” within the mesning of

8. 288, % Section 288 provides for the exercise hy the Session Judge

‘ of o dx‘,seretmn whether he will treat the evidence of a witness
‘before the Magistrate as evidence in the oage. .
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Section 288 does not provide that the Judge may freat the
evidence before the Magistrate of «// the witnesses for the prose-
cution as evidence, if all the witnesses are produced and examined.

If such was the intention of the Legislature, different language
would have been used. The language is “ the evidence of a
witness,” and no doubt this language would justify a Judge in a
proper cage in exercising his diseretion in respect of any witness
or witnesses. But it does not appear to contemplate (by admitting
the evidence before the Magistrate of all witnesses or a number of
them together) a complete change of the course and practice of
law especially laid down in . 286.

Discretion is to be exercised by the Judge. Abparently thisis
discretion in respect of some circumstances affecting the evidence
of the witness under the congideration of the Judge.

It appears to apply very usefully when, upon hearing the oral
evidence of a witness and looking at his deposition before the
Magistrate, the Judge may think that a witness hag told the truth
before the Magistrate, and bas not, either through design, mistake,
or forgetfulness, told the real facts at the trial. Without this
5. 288 a witness might be cross-examined as to his prior evidence
efore the trial, and such prior evidence might be relied on to dis-
credit the witness; but his evidence before the Magistrate could
not be treated as evidence in the case except under proper circum.s
stances governed by s. 288. ‘

In my judgment s 288 applies to the evidence of cases of
individual witnesses, each case freated by itself and under the
circumstances of which the Judge in his discretion thinks it advis-
able for the ends of justice that the prior evidence should be treated
as evidence, and I think it does not justify the order made by the
Session Judge.

In this case I do not see that there were any circumstalnees on
which the Judge had to exercise discretion as to gny witness.. The-
reason for the proposal of the Attorney is recorded, “to eixpedite

. the trial.” The meaning of this proposal was that the} course

which the law required to be taken should not be taken [begause

“such course would take time. To yield to the proposal fn thet

bound to take the time required by law, but he would hd agting -

ground the Judge would not exercise a discretion, because fhe ‘was
contrary to law. To yield to the proposal becanse the ittorhey
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for the defence requested, and for the prosecution sssented, would
not be exercising discretion. He had no discretion to exercise on
either of these grounds.

The District Judge says: “The Court consents to the proce-
dure if, on each witness being called, there be nothing which
renders the procedure unadvisable.” That is to say, the Judge
adopts as the general rule that the evidence before the Mugistrate
of each witness is treated as evidence, unless, in the case of any
witness called, it appears advisable to examine the witness orally.
In adopting that as the general rule, he reverses or primd facie
refuses to act on the rule laid down in s. 286, and adopts as the
general rule a procedure which can only be adopted when cireum-
stanoes calling for exercise of discretion appear.

There is nothing on the record to show that any discretion was
exercised by the District Judge in respect of admission of the
evidence of any witness, or that any circumstances calling for
exercise of discretion arose.

If the course adopted by the Judge had been taken on his own
motion, or on the motion of the prosecutor, speaking for myself, I
should feel it my duty fo set aside the trial and conviction and
direct a re-trial.
~ The question is whether we should take that course when the
'procedure by the Session Judge was adopted on the suggestion of
the Attorney for the prisoner. We must assume that the Attor-
ney acted in the interest of his client in making the application,

though he put forward an inappropriate reason for it. Some

of the most important witnesses against the prisoner were not
examined orally on direct examination at the trial ; their evidence
before the Magistrate was put in; however, these witnesses were

cross-examined for the prisoner. Considerng the part taken by the

prisoner’s Attorney for his benefit, we are unable to say that the
Gourse pursued was an error which occasioned & tailure of 3ustlce,
8. 537, and we proceed with the appeal.

MUTTUSAMI Avyqp, J.—In this case the prisoner was arraigned -
ong o&mrge of murder. The trial was held before the Judge aided

-by twa assessors. The Public Frosecutor called seventeen witnesses
“for the prosecution,  The first six witnesses gave their evidence sivd

20ce m\ the regulgr way, a.nd at the conclusmn of the exammatmn :

of -the)sixth witness, the Attorney for the defence suggested. that,
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to expedite the trial, the deposition of each witness called for the
prosecution, given by him before the Magistrate, should be read in
evidence, and that he shonld be permitted to cross-examine. The
Government Prosecutor consented to this procedure. The Judge
agreed to adopt the procedure if, on each witness being called,
there was nothing which appeared to render the procedure unad-
visable, It was followed with reference to the other witnesses
for the prosecution—7 to 17. The witnesses for the defence were
examined in the ordinary mode. At the conclusion of the trial
the assessors found the prisoner not guilty. The Judge, differing
from them, found him guilty and sentenced him to death. The
Judge has referred the sentence for confirmation t§ this Court, and
the prisoner has also appealed. At the hearing before us Mr.
Grant, Counsel for the prisoner, called our attention to the special
procedure whieh was adopted in the Court below, but did not
object to it.

The question which we have to consider is whether the evxdence
recorded in the mode indicated above is such as we might act upon
in deciding whether the sentence of death should be confirmed.

Section 286 directs that after the assessors are chosen, the
prosecutor shall open his case and shall then examine his witnesses.
In the absence of a special direction, the examination contemplated
must be taken to be an examination in the ordinary mode.

Section 288 confirms this view. It provides that the evidence
of a witness, duly taken in the presence of the accused before the

_ committing Magistrate, may, in the discretion of the Judge, if such

witness is produced and examined, be treated asevidence in the.case.
This shows that the evidence recorded by the committing Magis-
trate is not ordinarily evidence in the case, and that the Judge
may treat it as such subject to the condition that the witness is
produced and first examined by the Judge. '

The intention was to confer a power on the Judge when Te
considers that the evidence given before the Magistrate is trwe and
that the evidence given before him is not tryg, to treat the former
as evidence in the cause, that is to say, as evidence on whiioh he
may found the conviction or aoquittal of the prisoner. Unless the-
witness was first examined in the ordinary way there was njo roorm
for exercising any discretion. It follows then that the procedure
adorpted in this case is contrary tothe Code of Criminal Prcjoedure
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The next question which requires to be considered is whether  Sussa
the depositions may be treated as evidence becanse the Attorney  qopex -
for the prisoner suggested that they might be so treated. The Fweusss.
fact that the suggestion came from the prisoner’s solicitor war-
rants the presumption that the prisoner was not prejudiced by
their adoption. It is provided by s. 537 that no sentence passed
by a Court of competent jurisdiction shall be reversed or altered
on account of any irregularity in any inqguiry under this Code,
unless such irregularity has occasioned a failure of justice. It has
been held in cases in which evidence which is legally inadmissible
has been received at the trial without objection, that the opposite
party is not entitled to ask for a new trial on the ground that the
Judge did not warn the Jury to place no reliance upon it. In the
case before us the prisoner’s Attorney suggested the course that
has been taken, I also think, therefore, that the appeal may be
proceeded with, and that the irregularity in the procedure followed
at the trial may be treated as one by which the prisoner has not
been prejudiced.

APPELLATE CIVIL.
Beforg Myr. Justice Hutclz.ins and Mr. Justice Porkep.

GAJAPATHI (PrAINTIFF), APPELLANT, 1885.
and ‘ © August 5, I2.‘

ALAGIA awp oruErs (DEFENDANTS), REspoNDENTS.®
Vendor and purehaser—Fraudulent concealmunt by vendor of defect of title—Damages.

In 1881 & Hindd oxecubed a sale-deed of a house in the Mufassal. The deed
contained no covenant for title. The purchaser having been ejected from a portion
of the house undor a decree, of which the vendor was aware at the time of the sale,
sued the vendor for damages. The Mtnsif decrecd the claim on the ground that the
vexdor had fraudulently concealed the existonce of the decreo.

On appeal, the Dist¥ict Judge reverssd this decree, holding that as the purchaser
tnd not insisted ona covenant for title, he must te held to have accepted all risks,

Held, ﬂ:mt if there had been fraudulent concealment as alloged, the purchaser was
entitled tgv damages.

Judge off Chingleput, reversing the decyee of N. R. Na.ra,slmhéyyar,‘

THIs wrs an appeal from the deoree of J. H. Nelson, District
t
Dlstnct ‘Mﬁnsztf of Tiruvelltr, in smt "09 of 1882

+* Second Appaal 243 of 1885,



