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APPELLATE CIVIL.

Before M. Justice Hutehins and M. Justice Parker.

SUDINDRA (APPELLANT),
and
BUDAN (REespoNpENT).*

Civil Procedure Code, 8. 244.

B obtained a decree on a settloment of accounts made with V as trustee of o
mutt. V's title as trustee having suhsequently beon nogativedeby decree and the
titlo of 8 declared, B applied to cxecute his decree against the property of the
mutt and to have S snbatituted as party to the suit in place of V.

The application was rejected by the Mtnsif, but on appeal the District Judge
made S a party and reserved for determination in execution proceedings the ques~
tion whether the debt was contracted for the benefit of the mutt :

Heid, that S was properly made a party, but that it was not open to him fp
raize this question in execution proceedings. ‘
Twis was an appeal against an order of J. W. Best, District Judge
of South Canara, reversing an order of K. Krishna Réu, District
Mtnsif of Udipi, passed in execution of the decree in suit 874 of
1882. ‘

The facts appear sufficiently, for the purpose of this rpp/ort,
from the judgments of the ngh Court (Hutchins and Pur;ker,‘
JI.).

Rdmdchandra Réu Suheb for appellant,

Srindvdsa Rdu for respondent.

Parxur, J.—The plaintiff made a settlement of acoountss With
defendants Nos. 1 and 2 as representatives of the mutt in Se‘»f’Ptem""
ber 1882. He sued on that settlement of accounts in oyiginal
suit 374 of 1882 and obtained a decree in October 1882, D efen‘du‘
ants Nos. 1 and 2 had been declared trustees of the mtg\ltt ap
against defendant No. 3 by the District Court on-20th April {1881,
but, at the time of the settlement of accounts and of the doorfoe j
suit 874, an appeal by defendant No. 3 was pending in the Ji
Court.

That appeal (66 of 1881) was deolded by the ngh Cou.
favor of defendant No. 3 in May 1883, defendant No. 1

pronounced 1lleg1t1mate and his consecration to %he pmesth ‘Ud 0f
o

¥ Appeal againgt Order 69 of 1886,
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the mutt invalid. The plaintiff then substituted defendant No. 3
for defendants Nos. 1 and 2 as the representative of the mutt on
the record, and applied for execution.

The District Ménsif refused the application on the ground
that the decree had been obtained against the wrong party, but
the District Judge on appeal allowed defendant No. 3 to be taken
as the representative of the mutt in succession to defendants Nos.
1 and 2, but reserved as open to be considered under s. 244, Code
of Civil Procedure, the question whether the debt had been con-
tracted for the service of the mutt, and remitted the application
to be disposed of by the District Mtnsif after taking the necessary
evidence.

Defendant No. 8 appeals against this order on the grounds
that s. 244 does not apply, that he cannot be bound by a decree
obtained against trespassers, and that plaintiff’s decree in suit 374
was frandulently and collusively obtained.

The plaintiff, in dealing with defendants Nos. 1 and 2, was
dealing with persons who had been pronounced by a Court of
rompetent jurisdiction as rightfully representing the mutt. He
could not have settled his accounts with defendant No. 3 as repre-
senting the mutt, but, as he brought his suit pendente lite without
including defendant No. 8, he of course got his decree subject to

“the risk of daving it questioned by defendant No. 3 should he
succeed in his litigation.

Defendant No. 3 complains that the decree is not binding upon
him. It is however binding on the mutt against which it has
been given, and his only interest in the matter is as the represent-
. tive of the mutt.
ﬂ”~ The |question referred by the Judge to the District Mansif
really retopens the whole litigation in an execution proceeding
’l‘he coge relied on Arundadli v. Nutésha(l)is not in point, as in

that cage the plaindiff had beenimpleaded as the legal representative.

durin the pendency of the suit and had been wrongly directed
by the Distriet Ménsif 1:0 brmg a regular suit to try quesmons
‘ariging in execution.

- Inla suit brought by Sebaits entrusted with the property of
an ido}| fo set aside decrees obtained against their. predecessors in

the" Refaitship, it» was held by the Privy Council in Prosunno

t (1) 'I‘_nL4RA‘, 5 Mﬂd-l 391‘ i .‘
o

SUDINDRA
0.
Bupax.
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Kumau Debya v. Golab Chand Baboo(1) that, in the absence of

proof of fraud and collusion, the Judfrment% upon which these

decrees were founded were not open to review, but were entitled

to the force due to judgments of competent Courts. It was

observed, however, that, before applying the principle of res judi-

cata to judgments of this character, the Courts should take care to

be satisfied that the decrees relied on are untainted by ‘fmud»or

collusion, and that the necessary and proper issues weve raised,”
tried and decided in the suits which led to them.

Tt appears, therefore, that it is open to defendant No. 8 to bring
a suit to have plaintiff’s decree set aside on the ground of fraud or
collusion, in which suit the plaintiff would not necessarily be
allowed to plead res judicata. The initiative, however, must rest
with defendant No. 3 upon whom lies the onus of coming forward
and taking steps to set aside a decree, which, as it stands, is bind-
ing upon the mutt represented by him. "This is quite a different
thing to allowing a new trial in execution proceedings, in which .
the plaintiff would certainly be entitled to plead that the cause
was already heard and determined in his own favor.

We must st aside so much of the Judge’s order as divects tho
Distriet Mtinsif to determine in execution whether the debt was
contracted for the service of the mutt, and must allow the plaintiff
to execute the decree.

Defendant No. 3 (appellant) must pay plaintift’s 8 (vesp¢™r™
costs in this appeal.

Hurcnins, J.—I think the conclugion arrived at i
learned colleague is right, ‘with -

The first question is whether the appellant is the represptern-
of the former Tirthaswémi inthe sense that he can be pliginal
the record and the decree executed as against bim. Vi‘efend-
TirthaswAmi had been for some time the de Jacto trus\ltt ag
manager of the mutt before the appellant brought his suill881,
deoree of the District Cowrt, dated February 1881, dismissee jn
suit and confirmed Vijayendra in his position as ma}hgb;« :
Although there was an appesl pending, the respondent oo’
have settled his accounts with any one but Vlgayendrgt o
though he might perhaps have joined appellant as a dofen emg
his suit, it is obvious that appellant, being out of possassfod’ f

(1) 14 B.LR., 40,
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without access to the accounts, would have been placed at a great Suvpmvora
disadvantage in contesting the debt; indeed it is doubtful if he, a
mere claimant as he then was, could have effectually resisted a
suit on a settlement of accounts by the recognized trustee. The
decree was given expressly against the mutt, though as represented
by Vijayendra. Now that the appellant has succeeded in estab-
lishing his preferential title, he takes Vijayendra’s place as repre-
sentative of the mutt against which the decree was passed. 1
think the Judge has rightly held that he vught to be substituted
for Vijayendra on” the record as guardian and representative of
the mutt.

But I also agree with Mr. Justice Parker that in execution
the appellant cannot dispute the correctness of the decree. Under
5. 244 the questions to be decided in execution are questions
relating to the execution, discharge or satisfaction of the decree.
A question whether the decree was obtained by fraud or collusion
is not one which relates to the execution of the decree, but which
affects its very subsistence and validity. Such a question can only
be raised by a separate suif.

Yo
Bupan.

APPELLATE CRIMINAL.

Before M. Justwe Kevnan (Officiating Chief Justwe) and
v Justice Muttusdmi Ayyar.

SUBBA 1685,

against | et s

THE QUEEN-EMPRESS.*

Oriminal Procedure Code, ss. 286, 288— Witnesses, Bramination of—Irregularity.

At a trial before a Sessions Court, the Atforney who appeared for the prisoner
,sxfg‘gested to the Court that, to expedite the frinl, cortain dopositions of witnesses
for the prosocutmn, taken before the Magistrate, should be read and that he should
be allowod to cross-examine the witnesses thereupon ; to this conrse the Government
Prosecutior and the Court consenfied.

E_eld,,that this procedure was illegal, but that, inasmuch as it had not oceasioned
4 failure|of justice, a new trial shonld not be granted.

Tr1s ﬂms an appeal from the sentence of J. W. Reid, Sasslons
J udge ‘Df Coimbagore, in case No. 33 of 1885,

3 ¥ Criminal Appeul 404 of 1885, ‘
g




