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right of any person entitled to sue the person to whom payment Sm.mm&

has been made to compel him to refund. The appellant, we may gyapasanva.
.observe, had not at that time obtained his decree, and his position
was that of a person merely claiming to be an incumbrancer. It
is not necessary to determine whether the plaintiff’s suit falls
under article 62 or under the general article 120, or whether he
has not twelve years from the date of his incumbrance, for it is
. conceded that the suit will not be bharred, unless article 13 applies.
The result is that the decrees of the Courts below must be
reversed, and, in lieu thereof, there will be a decree requiring the
respondent to pay to the appellant Rs. 510 with costs throughout.

APPELLATE CRIMINAL,
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Oriminal Procedure Code, s. 91\ — Murder—Explanation of chavge essential,

At a trial before a Sessions Cowr a charge was »ead out to the prisoners fo the
effect that they at a certain place on a certain date committed murder by causing the

-death of M, ai® that they had thershy committed an offence punighable under s, 302
of the Indian Penal Code and within the cognizance of the Court of Sessions. The
prigoners pleaded guilty and were convicted on their plea.

The charge was not explained to the prisoners. In answer to quegtionﬂ put by
the Court, prisoners stated that they had killed M, and that they made the admis-
sionasof their own accord and not on the persuasion of any one:

-~ Held, that the conviction must be quashed and a new trial ordered.
Tris was an appeal from a sentence of death passed by J. C.
‘Hughesdon, Sessions Judge of Tinnevelly, in session case 25 of
1885 :

The " facts appear sufficiently, for the purpose of thls report
from. the hudgment of the High Gourt (Muttusémi Ayyar and
ﬁutehms,rJ J.). o

Mz, Wedderbuin for the prisoners. - »

M. Powsll (Acting Government Pledder) for the Crown.

For ppellants, it was contended that the convietion must be
quas’hed?the promsmns of 8. 271 of the Code of (erlmal Prooe-

t

¥ Appea.l 288 of: 1885



Aivave
.
QUEEN

EMPRESS,

62 THE INDIAN LAW REPORTS.  [VOL. IX.

dure not havring been observed—ZEmpress v. Vaimbilee,(1) In ve
Gopal Dhaniki.(2)

The charge, which was as follows i—

“ That you (1) Aiyavu Nédan, (2) Sivattiya Nédan, (3) Sup-
paya Nédan, and (4) Mari N4dan, on or about the 27th day of
April 1885, at Panduvarapatti in Satttr taldk, committed murder
by causing the death of one Marimuthu Néadan, and thet you have
thereby committed an offence punishable under s. 302 of the Indian
Penal Code, and within the cognizance of the Court of Sessions, ”
was read out, but not explained to the prisonors.

If it had been explained, it was probable from subsequent
statements made by them that they would not have pleaded
guilty.

For the Crown, it was contended that the facts admitted by the
prisoners were sufficient to justify convietion.

JunemenT :—In this case four persons wero tried on a charge
of murder. Prisoners Nos. 1 and 2, the present appellants, pleaded.
guilty and the two others claimed to be tried. On recording their
pleas, the Judge put a few questions to each of the four accused.
He asked the appellants whether they killed Marimuthu Nddan as
stated in the charge. Both said “ yes.” He next asked whether
they said so of their own accord or whether they were persunded
by any one else to say so. The appellants said no ows persuaded
them to say what they said. The Judge then asked whether they
knew they would he hanged for saying “yes.”” The appellant.
No. 1 said: “If T am to be hanged, let me be;” No. 2 said the
same, adding “is it proper to deny after having done the deed.”

The Judge then made a note that prisoners Nos. . and & will

- presently be convicted on their own plea, and.that the trial does

not proceed as regards them, that they are removed from the dock,.
and that it is probable they will be called as Wltnessua for the
prosecution in the case aguinst prisoners Nos, 8 and 4. Subfes
quently he examined them as the witnessos Nos. 1 and 2 againat
the prisoners Noe. 8 and 4. Eventually the prisoners No. 3 and 4
were acquitted. The Judge then convicted the appollanfcs on their
own plea, and having sentenced them to death, he has. r«a,ferred he
sentence o this Court for confirmation.

In their petition of appeal they stated ﬁi‘&t they héla}';:ﬁh' Togs
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of the deceased when his throat was being cut, but that they did
80 becanse Mari N4dan, the accused No. 4, threatened to kill them
if they did not assist, and put them in fear of instant death.

After reading out the charge to the appellants, the Judge does
not appear to have explained it to them as he is required to do by
8. 271 of the Procedure Code. It was argumed by the learned
counsel for “the appellants that “murder” is a technical word and
that, unless it was explained as directed by that section, the plea
of guilty should not be accepted.

We are precluded by the course taken by the Judge from

- locking at the evidence taken after the appellants were removed
from the dock.” The prisoners were not asked in their examination
whether they intended to kill, or in what circumstances they killed
the deceased, and their statements do not discloge on their part a
knowledge of the elements constituting the offence of murder. If
the statements contained in their petition of appeal could be taken
to be true, we might conviet them of murder, but we should then
feel bound to take the whole of those statements together and to
recommend & mitigation of the sentence on the ground that they
committed the erime from fear of instant death.

‘We have asked the Judge to certify whether the nature of the
offence with which the appellants were charged was propexly

explained, arnd he says that it was not. That being so, we cannot
accept the admission “ we killed Marimuthu ’ as an. admission that
the appellants had committed murder. 'We are constrained to set
aside the convictipn and to direct a new trial of the appellants.

Te his explanation the Sessions Judge has referred us to two
onses (Appeal 286 of 1884,(1) Queen-Empress v. Nelai Lashar (2)),

in which the High Couxrt might have pointed out, but did not

~ point out, that the expression “I killed *” did not amount to an
admission of having committed murder.  In both those cases the
words 1 killed”} were coupled with other statements showing
beyond doubt that the accused did not intend to admib facts
~which amount in the eye of -the law to murder. Here no other
1statement§ were asked for, and the simple -question is whether
ﬂln]lmg is fequlvalent and tentamount to murder. Most certainly
;.,._éhl of, gor culpable homicide not amounting to murder’ would
- with bt zmmg.expressmn

Yot rportelis ) TLRy 11 0, 41,

Asvavu
#
QueEx
EuprESS.



