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which might be brought thereon by the appellant that they Rrrstava
‘tendered payment in time. A suit is a demand made judicially
for attaining or recovering a right, and it does not lie for the bare
performance of a duty at the instance of the person bound to
perform it, for the evidemt reason.that, when he is willing to
perform it, there is no need for a suit, and that, if he is not, it is
for the other party to enforce its performance. Itis true that,
under the terms of the bond, the regular payment of each instal-
ment is necessary to enable the respondents to presexve their right
to pay the balance still due by instalments ; but a tender of payment
made in time would be effectual for this purpose also. It is
suggested that®a suit may be brought to obtain a declaration
that the right has not been forfeited by default, and that it con-
tinues to subsist. But the suit before wus is not one of that kind,
and it is not neéessary for us to express an opinion on the question
whether, under certain circumstances, a declaratory suit may not
be brought. We are satisfied that, in its present form, the suit
ingtituted by the respondents cannot be maintained. We set aside
“the decrees of the Courts below and dismiss the suwit. Having
regard, however, to the appellant’s conduet as found by the Judge,
we direct that each party do bear his or their costs.

.
Eastzar.

APPELLATE CIVIL,

Before Mr. Justice Hutchins and Mr. Justice Parker.

SIVARAMA (Prayrirs), AppuLiaxT, 1885.
and August 5, 10,
SUBRAMANYA (DereNnant), RESPONDENT.* ‘

Civil Procedure Code, 8. 205— Mortgage—Sele by first mortgagee— Arraars of rant—

Lzm——d‘lrmn by puisne mortgugse on ﬂroaeads of sele—Limitation Aeé, soh. II,
arts. 12, 13.

"o Qortain land was mortga.ged to A WLth possession fo. secuve the repayment of a
Toan of Bs. 2,000 and interost. Tt was stipulated in the deed that the interesh on the
de'bt should be paid out of the profits, and the balance paid to the mortgagors.

By an agreemen’a anbsaquently made, it was arranged that the mortgagors should
radmm in possession and pay rent to A, A obtained a decree for Bs. 2, 000 and arrears
‘of i‘enﬁ and. cmts and, for the sule of the land: in’ satisfaction of the amount decreed.

5 ’l‘hﬂ‘la.nd was sold'for Rs. 2 855 in Murch 1881
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In May 1881 B, a puisne movte: ageo, applied to the Convt for pryment to him of
Rs. 500 of this sum, alleging that A was entitled only to Rs. 2,000 and Rs. 280 custs,
but not to arrears of rent, in preference to his elaim LS seeond mortgagoc.

The claim of B was rejected on the 27th May 1881 and the whole amount ]_uld

out fo A.
In Fobroary 1882 B (who had Gled & suit on the 23vd March 1861) o'btuilwd a

ecrog upon his mortgage.
On the 23rd May 1684 B sued to recover R 510 puid to A on necount of rend
on tho 27th May 1881.
The lower Courls dismissod tho suit on the grounds
(1) that A was entitled to treat the arvoars of vent ay interest ;
(2) that the suit was barred by limitation :
Held, on second appeal, that D was entitled to recover the sum elaimed.
Tais was an appeal from the deeree of B, K. Krishngu, Subordinute
Judge at Calicut, confirming a decrce of C. Gopilun Néyar,
District Munsif of Sherndd, in suit 279 of 1884.

The facts necessary for the purpose of this report are set out in
the judgment of the Court (Elutchins and Parker, JJ.).

Bhdshyam Ayyangdr for appellant.

Sankaran Nayar for respondent.

Jupament.—The respondent (Subramanys Bhatta) was the
first mortgagee of certain properties, on which the appellant (Siva-
rémé Krishna Bhatta) obtained a puisnesincumbrance. Under the
terms of his mortgage 1ho respondent was to enjoy the lands as
Security for the principal sum (Rs. 2,000) advanced, to appropriate
to the interest due on that advance a certuin sum annually, and to
pay the balance of the estimated net produce, 50 paras of paddy,
to the mortgagors. e elected, however, to loave the mortgaged.
lands in the possession of the mortgagors, and he took from thern
an agreement for the payment of an annual vent equal td the
interest and the 50 paras of paddy. In July 1880 he obtained &
decree directing that the lands should bo sold for the discharge of

the principal sum (Rs. 2,000) and costs, und also for the arrears

of rent due under the rental agreement. Tholands werg gocords
ingly sold on the 24th March 1881 for Rs. 2,855.

On the day before the sale’ the appellant instituted o suib
against the mortgagors on his subsequent incumbrance, and on the
R4th May 1881 he applied to the Mtnsif for payment of Ra 500
and odd out of the sale-procceds. He admitted that the. resp i
ent, as the first incumbraneer, was entitlod to recovex'l fir
prmelpa.l of Rs. 2,000 as well as Rs. 280 for the Gosts of hi
but, he con’cended ‘that the respondent was not. ent&’c‘led,
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On the 27th May 1881 the Minsif dismissed the appellant’s Svaniug
application and directed the whole of the sale-proceeds to be paid gupn,maxya.
to the respondent, and the whole sum was accordingly paid out to
the respondent on the same day. The Mdnsif treated the appel-
lant’s application as objecting to the sale as one made for the
arrears of rent, and held that he was bound to take steps for the
cancellation of the sale before hLe could lay claim to any part of
the proceeds; but the appellant has never denied the validity of
the sale; it had been ordered under a decree for the discharge of
g prior incumbrance, to which he could not object. IHis elaim
was that the sale-proceeds must be taken to represent the mortgaged
propexty, that the respondent was entitled to be paid the principal
money due on his incumbrance and costs, but that he had no lien
on the proceeds in respoct of the rent, and that therefore the
surplus proceeds should be paid to himself as the nest incom-
brancer.

In February 1882 the apppllant obtained a decree on his
mortgage. In November following he put up to sale and himself

“purchased the same properties. But these properties had already
been sold under the respondent’s decree in virtue of a prior incume-
brance, and the subsequent sale under the appellant’s decree had
10 legal effect whatever. '

The present suit was instituted by the appellant on the 23rd
May 1884 to recover from the respondent the sum of Rs. 510 paid
to the respondent on the 27th May 1881 on account of his claim
for rent. Both the Courts below have held that the appellantis not
entifled to this sum as agoinst the respondent, and also that the
suit is barred by the Law of Limitation. In both respects the
decrees seem to us erroneous. ‘

~ 'When immovable property is sold in execution of o decree

. ordering its sale for the discharge of an incumbrance, and there is
0o othet incumbrance entitled o prioxity, the proceeds of sale

“represent the property itself; and s. 295 of the Procedure Code
pi@sorfbes how the proceeds should be applied. They ara to go

(1) in defraying the expenses of the sale—these have heen

-~ defrayed; : '

(2) in d;sohargmg the interest anél prmclpal money out of‘

" the mqumbla.noe, - ‘

A3 m éh.sabargmg subsequent mcumbmnces if any
‘And the penultimate clause of the section provides that," “11' ,
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all or any of such assets be paid to a person who is not entitled o
recoive the same, any person so entitled may sue such person fo
compel him to refund the assets.” '

The appellant, as second incumbrancer, is clearly entitled to the
surplus proceeds after discharging the prineipal and any interest
which may be due on the respondent’s incumbrance. “The question
between them, therefore, resolves itself into this—Can the sum
claimed by the respondent as rent, and paid to him under tho
decree for rent, be regarded as interest due on his incurabrance ¥
It appears to us that it cannot ; and indeed hoth the Lower Courts
have treated it as rent and not as interest. By letting the mort-
gaged properties to the mortgagors under the stipuiation that they
should pay rent in lieu of interest, the respondent elected to convert
the interest intorent. No doubt such a course has its advantages;
hut he is not entitled to those advantages, and also to the advantage
of treating the sum conditioned to be paid as if it weve interest.
He sued for it as rent, and not as interest, and undor the terms of
the decree, directing the sale of the property, the sum now in ques-
tion was awarded to him as rent. There is no foundation for the

" contention that arrears of rent are a charge on the land as against

an ineumbrance.
As regards limitation, the Mansif relied on articles 12 and 18,
and the Appellate Cowt on article 12 alone. Article-12 relates to
suits to set aside sales. Wehave already shown that the appellant
admits the validity of the sale and does not seek to set it aside,
Article 18 applies to suits to set aside the order of a Civil Court in
any proceeding other than @ suit. It has been repeatedly ruled, that
a proceeding in execution is a proceeding in the suit in which
execution has been taken out, and the order in question appears to
have been pasged in a prooeeding in exeocution in the respondent’s
suit. But even assuming that the order of the Minsif, dated the -
27th of May 1881, heing an order as between the appellant, whé
was not a party to the suit in which execution had been taken out, .
and the respondent cannot be regarded as having been made jn’ a '
proceeding in the respondent’s suit, we still consider that artmle
13 does mnot apply to the"present suit. The appellant doea no{;
seek to set aside the,  order, and the order was not_one in ‘& m&tter‘
which the Mtnsif was competent to determine ,ﬁna.lly |
295 does not provide that an order for a payment out .
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right of any person entitled to sue the person to whom payment Sm.mm&

has been made to compel him to refund. The appellant, we may gyapasanva.
.observe, had not at that time obtained his decree, and his position
was that of a person merely claiming to be an incumbrancer. It
is not necessary to determine whether the plaintiff’s suit falls
under article 62 or under the general article 120, or whether he
has not twelve years from the date of his incumbrance, for it is
. conceded that the suit will not be bharred, unless article 13 applies.
The result is that the decrees of the Courts below must be
reversed, and, in lieu thereof, there will be a decree requiring the
respondent to pay to the appellant Rs. 510 with costs throughout.

APPELLATE CRIMINAL,

Before My, Justice Muttusdmi Ayyar and-Mr. Justice Hutchins.

% 1885.
ATYAVU Anp AwOTHER? | Augusg a7,
against
QUEEN-EMPRESS.

Oriminal Procedure Code, s. 91\ — Murder—Explanation of chavge essential,

At a trial before a Sessions Cowr a charge was »ead out to the prisoners fo the
effect that they at a certain place on a certain date committed murder by causing the

-death of M, ai® that they had thershy committed an offence punighable under s, 302
of the Indian Penal Code and within the cognizance of the Court of Sessions. The
prigoners pleaded guilty and were convicted on their plea.

The charge was not explained to the prisoners. In answer to quegtionﬂ put by
the Court, prisoners stated that they had killed M, and that they made the admis-
sionasof their own accord and not on the persuasion of any one:

-~ Held, that the conviction must be quashed and a new trial ordered.
Tris was an appeal from a sentence of death passed by J. C.
‘Hughesdon, Sessions Judge of Tinnevelly, in session case 25 of
1885 :

The " facts appear sufficiently, for the purpose of thls report
from. the hudgment of the High Gourt (Muttusémi Ayyar and
ﬁutehms,rJ J.). o

Mz, Wedderbuin for the prisoners. - »

M. Powsll (Acting Government Pledder) for the Crown.

For ppellants, it was contended that the convietion must be
quas’hed?the promsmns of 8. 271 of the Code of (erlmal Prooe-

t
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