
Queen- stated that lie differed from that part of the verdict •whicb. declared 
Empmss 2 and 3 not guilty of dacoitj, and, therefore, referred the

Lakbhmatta. case to this Court tinder s. 307.
Various questions have heen raised in conseqnenoe of this 

irregular procedure, hut upon the view which we take of the merits 
of the case it is not necessary to determine them all. In our 
judgment the unanimous opinion of the jury on the second and 
third heads of charge must be treated as a formal verdict; the law 
made them the proper judges of the evidence and the facts, and 
the irregularity on the part of the Court could not deprive them of 
that power, or their opinion of its proper legal effect.
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APPELLATE CIVIL—FULL BENCH,
Before Sir Charles A . Ttmier, Kt., Chief Justice, Mr, Justice 

Kermn, Mr. JusUoe MuUusdmi A'ljijar, and Mr, Justice Brandt.

1881. Y A Y ID IN A D A  (P laihtie'f), A ppellajstt,
SeptemteSO.

loo3a
May 5. APPTJ (D eitotdai t̂ ), E espokdeot.*

1885.
April 24. Sindu law— Custom— Brdhmms—Adoption o f dmghter’s and sistcr'’s sons.

' In Southern. India the custom 'wliich. exists among Bxalxmans of adopting a
sister’ s or daughter’ s son is valid.

This was an appeal from the decree of M. Cross, Suhordinate 
Judge at Kumhak6nam, reversing the decree of H. Krishna B4ti, 
District M&isif of Mannargudi, in suit 189 of 1880.

The plaintiff, “Vayidindda Ayyan, a minor, represented by his 
natural father, sued the defendant, Appuvdyyan, his alleged adop
tive father, to recover Es. 399 for the cost of his upaniyanam 
ceremony which the defendant had failed to perform, and for a 
decree that defendant should pay him Rs. 5 a month ‘"for mainte
nance during his minority.

It was alleged, in the plaint, that the family property *^s 
-worth Bs. 1,60,000.

The defendant denied the adoption, alleging that, thouĝ h he 
had intended to adopt plaintiff and had executed a wlE stating 
that he had adopted him, he had given up the intention, on Being 
inforaed that the adoption*of a bi?other’'s daughter’s sori’̂ ^as 
contrary to the H indi law and the decision of tlie High OoTirtA

* Socoad Appeal 328 of 18S1.



The Mlmsif was of opinion that the rule prohibiting the adoption Vâ imnada 
.of a daughter’s son did not apply to the ease of a brother’s ii/pti. 
danghtfr’s son.

Referring to Gopdl Narhar Safray v. Smimani Ganesh 8afray,(l) 
he held that an exception to the rule could be established by proof 
of custom, and on the evidence he found that such a custom did 
exist in the district of Tanjore.

Judgment for plaintiff.
Defendant appealed.
The Subordinate Judge held that, whatever the custom might 

be among Brdhmans, the adoption of a daughter’s son was invalid.
Judgment'*for defendant.
Plaintiff appealed to the High Court,
The case was referred to a Full Bench by Turner, O.J., and 

Eindersley, J., on the 30th September 1881.
On the 5th May 1883 the Full Bench (Turner, O.J., Innes, 

Kinder8ley,./S!,nd Muttus4mi Ayyar, JJ.) delivered the following
JudgmInt.—We have come to the conclnsion that sufficient 

ground Exists for remitting for trial the issue—Whether  ̂by the 
custom  ̂of Southern India, it k  competent to a Brahman to adopt 
the son of a sister or daughter; and we take occasion to correct 
the inference that has been erroneously drawn from the decision 
of this CouA in Qopdldyyan v. JRdglmjpati Ayyan (2) that this Court 
is not prepared to recognize the existence of a cnstomary law in the 
case of Brdhmans, of which no trace appears in any written autho
rity of the place to which they belong. All that the Court 
int^ded by the observations from which this inference is drawn 
was that strong proof must be produced to establish a customary 
law at variance with the law declared in written treatises of which 
the auihp^ty is still recognized in the place in which the custom 
is alleged to exist. To the proposition thus stated no reasonable 
“otjectiofi can b^ urged. As to the degree of proof requited to 
warrant the Court in recognizing as customary law a usage at 
farianoe with the law established either by a uniform course of 
I’p.djoial deoisions or by the dicta of received treatises, we adhere 
to tho ruHng of this Court in R  JPemmdl BUhurdyar v, if*
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A ppu.

Va'sidikaba There must be satisfactory evidence of usage so long and 
invariably acted npon in practice as to show that it has become by 
common consent a governing rule of the family, class, or countrv; 
and, as observed in another case, it must be shown that the usage 
has been followed in pursuance of a custom understood to have 
the force of law, and not merely that there have been repeated 
instances of violation of the law.

The Judicial Committee, in Bdnialaltshnu Amindl v. Sivanantha 
Perumdl ^ethurdyar, (1) observed it is the essence of special usages
modifying the l a w ....................that they should be ancient and
invariable, and it is further essential that they should be established 
to be so by clear and unambiguous evidence.

The Subordinate Judge is directed to try the foregoing issue 
upon the evidence already recorded and upon such further evidence 
as the parties may adduce, and to return his finding together with 
the evidence to this Court. .

In compliance with the above order, the Subordinate „Judge 
submitted the following

F inding “ This second appeal has been referred iby the 
Special Appellate Court for the trial of the following issue, on the 
evidence already recorded, and any additional evidence that the 
parties may offer.

“  Whether, by the custom of Southern India, it fs competent 
to a Brahman to adopt the son of a sister or daughter ?

“  Of plaintiff’s thirty-nine witnesses, twenty-two belong to the 
Tanj ore district, sixteen to Trichinopoly district, and one- to 
Madura district. The majority of these witnesses speak to their 
own adoption as sons of daughters, others are relatives in families 
where such adoj t̂ions have been made, and others 'to the 
usage of such adoption. Four documents have been filed by the 
12th, 15th, 17th, a,nd 39th witnesses in respect tif) their adoption 
varying in dates from 1847 to 1882. .

“  The traditional evidence of some of these witnesses as td 
such adoptions having been made compasses a period of 100 yeajs.'

“  Ib addition to this evidence there is the testimony of eleven 
witnesses taken on commission by the Tinnevelly Subordiilatd 
Judge’s Court of like adoption being the usage inrthat district*
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“  Defendant (respondent) offers no evidenoe in this inc[uiry. 'VayidinXda 
He states he knows nothing of the trutli or otherwise of the 
evidenoe adduced by appellant.

“  The Appellate Court sees no cause to diahelieve the evidence 
recorded in this Court and the Lower Court of such adoptions, 
and on that evidence it finds that it is competent to a Brdhman, 
hy the custom of Soathern India, to adopt the son of a daughter.

“ No evidence has been adduced on the point of adoption of 
a sister’s son.”

On the 10th March 1884, the case was again argued before 
Turner, O.J., Kernan, Muttusdmi Ayyar, and Brandt, JJ., and 
judgment wa&̂ reserved.

Mr. Suhraimnyam  ̂ Hon. Mdmd Hdu, and Bhdshyam Ayyangdr 
for appellant.

Mr. Shephard for respondent.
On the 24th April 1885 the Court delivered the following
JuDGMEsri. —There is, it must be admitted, a very considerable 

quantity of evidenoe as to the fact of adoption of daughters’ sons 
by Brdifenans in the Tanj ore and Trichinopoly districts. One 
witness''speaks to the custom as obtaining in the Madura district; 
and thirteen witnesses to the adoption of both daughters’ and 
sisters* sons in the Tinnevelly district. In six cases witnesses 
(viz., the pMntiS’s 9th, 10th, I2th, 13th, 32nd, and 46th witnesses) 
being the natural fathers of the adopted sons, depose to the 
adoption of their children by maternal grandfathers.

In thirty-one cases the adopted sons depose to having been 
afiopted by their maternal grandfathers (viz., plaintiff’s 13th,
14th,’ 15th, 18th, 19th, 20th. 21st, 22nd, 23rd, 35th, 26th, 27th,
28th, 29th, 31st, 33rd, 34th, 36th, 38th, 39th, 40th, 41st, 42nd,
43rd, 45th, 50th, and respondent’s 1st, 2nd, 6th, 11th, and 12th 
witnesses) V Of the natural fathers of sons so adopted, the plain- 
tiH’s 9thr witness  ̂Sadagopa Ayyangdr, is a Vaishnavite Brdhman 
of the Nannilam taluk, Tanjore district; the 10th, Sambamurti 
Ayyan, is a Yaishnavite Brdhman of Mannargudi in the “ same 
district; the 12th is a Brahman of the same sect of Srirangam, 
Trxohinopoly taluk; the 18th witness for the respondent is a. 
•JBr̂ liiiaan ?f Tinnevelly taluk, one Surya Sekarayyar; the plain- 
iaS’a S'^nd Sani’bamurthi Ayyar and Baja-
gopaUoMryar, are Vaishnavite Br4hmans of the Mahnao’gudi 

taluks, l^anjor© 'district. Of tho'adppted, .Sons
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Vatidin̂ da who give evidence seventeen are from the Tanjore district, seven 
from the Triohinopoly district, one from Madura, and five from 
Tinnevelly.

In two oases the adoption is spoken to by the adopting fathers: 
the p la in tiff30th and 35th witnesses, Krishnayyan and Pitohu 
Josyar, Sivite Brdhmans of the Tanj ore district, depose to having 
adopted each a son of his daughter. In eight cases relatives dopose 
to the adoption of daughters’ sons in their families. Of these, four— 
the 16th, 24th, 27th and 48th witnesses—two from Triohinopoly and 
two from Tanjore, say that their fathers were so adopted; two, the 
17th and 37th witnesses, speak to their brothers having been 
given in such adoption; the 44th witness deposes to his older 
brother's son having been adopted by his mother’s father; and the 
45th witness, himself, as he says, adopted by his maternal grand
mother, states that the son of his (witness’ ) maternal grandmother’s 
sister was adopted by his (the adopted son’s) maternal grandfather,.

Twenty-one of the witnesses speak with more or less detail as 
to not less than forty adoptions of this character, mostly within 
their own knowledge, and as having taken place in theif' own or 
neighbouring villages.

The plaintiff’s 2nd, 7th, 10th, 12th and 13th witnesses/speak 
to the custom generally as “ recognized from time immemorial 
or as “ sanctioned by the usage of the elders/’ while thc4^udant’s 
2nd witness, Venkata Subba Sdstri, who, in exMSlnation-in-ehief, 
stated that he could not say whether such adoptions were sano- 
tioned by the “ Shastras”  or not, in cross-examination admitted 
that “ it is customary in this”  (the Tanjore) “  country to adopt 
daughter’ s sons” and that “ they have also made such adoptions/’ 

It must then, we consider, be taken as proved by this evidence 
that the practice is prevalent among Brdhmans in theTanjote, 
Triohinopoly and Tinnevelly districts; that it has obtained for 

• the last 80 years at all events, while, for reaspns to iJe stated* 
further on, we think it must be held to have obtained for not less 
than 150 or 200 years, and probably from time immemorial. ^ 

The 26th witness for plaintiff  ̂Sivardmdyyar, says that frdm 
■documents in his possession it would appear that such adoptian» 
have been made for the last 200 years; but as the documents' 
referred to were not produced, little or no weight^oa,]! be atta îxed 
to this assertion.. It would further appear that such, ad^ptip^ 
liaw been of more frequent occurrence in l^ x
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perHaps the last 10 or 12 years since the passing of tlie decision in Vayxdinada 
Gopdldyyan v. Rdghupati Aijyan (1), in wkich it was Held, that 
“ in the case of Brdhmans it is impossible in any case to believe in 
the existence of a customary law of which no trace appears in any 
written authority of the place to which they belong/’ and that 
there did not exist evidence of a usage so oontinuons, public and 
uniform,; as to establish a rule of customary law affirming the 

-legality of the adoption of a sister’s son by a Brahman.
The evidence recorded in the present case shows, however, that 

such adoptions have been made more than once in the same family; 
that the practice has obtained in several instances in the same 
village; and that it obtains alike among both Vaishnavites and 
Sivites; and there is no evidence on the side of the respondent 
showing that other members of the Brdhman community have 
declined to recognize sons so adopted as validly adopted sons, o:̂  
that the custom is repugnant to the general sense of the commu* 
nity, or that it is regarded as made in violation of the law.

Direct /authorities are, moreover, referred to in this case by 
Sh6shayy4ngdr (respondent’s 9th witness), who says there are 
texts found in Vayidindda Bikshatar and Th61appa’s book; the 
witness adds that “  there is custom long sanctioned by the said 
books in regard to them.’^

The firstwof the works so referred to is a commentary by Yayi- 
dindda Dikshatar, who is reputed to have Kved not less than 150 
or 200 years ago, and the work of Tholappa is the “ Sudhi 
Vilochanam.”

The former author lived in the district of Tanjore, and the 
latter about the same time in Conjevaram.

The texts and the commentaries to which the witness lefened 
will be.treated of in due course. .
. B  is, however, desirable first to add a few more words on the 
’fei^d@iio®' '  ̂ '

' The plaintiff14th witness states that for the last 7̂  8, os? 10 
years siioh adoptions have been challenged “ by the p e o p le t h i s ,
It may be presumed, is in oouseq_uenoe of tho decision of this 
Gottrt in 187S above referred to.

intferencfe, either for or against the validity of such adop- 
|iQns,; pam be draip foona the statement of the plaintifÊ s 7th witness,
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Taudin/pa Pitchuvdyyan, wlio admits tiiat lie cannot say wKetiier suoli 
Ayiv. adoptions are valid or not according to tlie SKastras, as lie says lie 

is not GonYersant with the Shastraa; and the omission of the 
plaintiffs 9th witness to consixlt any authorities on the subject 
before making such an adoption may have been the result of his 
ha-ving had no doubt as to the validity of the act, or of other 
reasonŝ  not explained.

The plaintiff’s 10th witness says he only gave his son in adop-' 
tion after consulting a person skilled in the “ Shastras,”  but 
there is no reason for inferring from this only that he had 
doiibts on thg subject; in this case as well as in the case of the 
plaintiff’s 31st witness who states that at the time ô  his adoption, 
60 years ago, question was raised as to the validity of the act, the 
result 'Was, as the witnesses say, that the elders or authorities 
consulted declared that such adoptions were permissible. It was 
suggested in the argument on behalf of the respondent that, in 
several instances, the adoption was acquiesoed in or not contested’ 
by reason of gifts or concessions made to other members of the 
family who would have taken by inheritance, but for such adoption, 
or. that the arrangement under which the adopted son suooeeded 
to property was in virtue of a testamentary disposition acquiesced 
in for similar reasons. It is unnecessary to go in detail thrpugli 
the cases in which there is evidence of such arrangemejit. do 
not attach much importance to the fact. It is not unnaturaL and 
we beHeve not unusual, for a person adopting a son to malx^at his 
pleasure, some provision for daughters and other relatives, and we 
do not- think that it is at all a necessary inference that this 
was done in the eases as to which there is evidence in the record 
with the object suggested on behalf of the respondent.

Before passing on to the authorities referred to by the appellant^s 
9th witness, we would refer to a case in Strange’  ̂ H indi Larw 
(Appendix, Vol. II, p. 100), in which, in the yew 1806f it 
said that: “  In practice the adoption of a sister’s son by persons Qf 
all castes is not uncomnaon.”  The case was, it is true, one froi^ 
the more northern part of the Presidency, Guddapah, but 
learned Judge, in his remarks, speaks of the custonj, $s prevalent; 
generally, after referring to the text which we quote elsew|̂ S||: 
“ in'distress (apadi) when no other son can be procured, ?

We have further ascertained that in a case deoi<|ed Oh th,» 
Original Side of this Court in the year 185 9/in ■vrhiph '^ ^



nately the judgment is not fortheoming, a decree was made by Sir YA.rn>minA 
H. Davidson and Sir A. Bittleston, dated the 22nd of March. 1859, 
in the ease of Ingma Br&hmani v. VenhataUkshmi Anmil, in 
which the adoption by a Brdhman of his sister’s son was uphold 
as valid. Evidence had heen given of the practice amongst 
Brdhmans of making adoptions of daughters’ and sisters’ sons.
This decision is valuable as it was made after the express point 
was raised and pandits ŵ ere examined as witnesses.

In ThOlappa’ s work on Sradhas, and on the subject of 
competency to* offer funeral oblations  ̂ which is the only part of 
that author’s writings of which we have been able to obtain a copy, 
we do not find anything bearing on the point now before us, 
although there is in the treatise obtained a brief notice on adoption.
The text of Caunaka as given in Vayidindda Dikshatar’s com
mentary does not differ from the text as given in the Vyavahdra 
Mayuka, chap. lY , see. V, verses 9 and 10 ; in the Dattakd 
MimdnsA, sec. II, para. 74; and in the Dattak^ Ohandrik ,̂ 
see. I, para. 17, until we come to the point to be specially noted 
further on. The latter texts are as follows : The adoption,
of a son by any Brdhman must be made from, among sapindas, 
or on failure of these an asapinda may be adopted—not from 
others (than sagotras) (or, ‘ otherwise let him not adopt ’). Of 
Kshatryas ifi their own class positively and (on default of a sapinda  ̂

msman) even in the general family following the same spiritual 
Ide (guru). Of Yaicyas from amongst those of the Vaicya 

m ; of Sudras from (their own) class only, and not otherwise.
,f sil, and the tribes likewise in (their own) classes only, and 

iot otherwise.^^
Then comes a material divergence between the text as given 

by iiho -authorities above quoted and that given by Vayidindda.
The text, as given in the Yyavahdra Mayuka, Dattak4 Mimdns4, 
and the Dattakd ̂ handrikd (as translated, the two latter by Suther
land and the former by Borradaile), runs thus: “  But a daughter's 
son and a sister’s son are affiliated by S u d r a s a n d  in the text  ̂
as it is found both in the Dattakd Mimdnsd and the Dattakd 
Ohandrikd, then follow these words: “  For the three superior tribes 
a sist^’e son is nowhere (mentioned as) a Son.”  But the text as 
given by Yayidlm^da Dikshatar is as follows: “  Of all”  or “  as to 
all tribos (or classes) from (or in) their own classes only, daughte/s 
son or bxstes b6h ; as fbr Sudras in time of distress only
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VAYiDwiDA tlie words “ For the three superior trihes a sister’s son is nowhere 
(mentioned as) a son ”  are wholly omitted.

On these words, omitted in the text given hy VaiydinAda, thero 
follows in the Dattakd Mimdnsd, an elaborate dissertation, paras. 
75 to 105 inolusiye, the later clauses being devoted to showing 
that the words sister’s son ”  must include the daughter’s son also, 

The commentaiy of Vayidindda <MthQ text,__aj9,*gi^  ̂
as follows; “ as to all, from gndtis (a) son is to be taken, either 
daughter’s son or sister’s son (is) to be taken; as for Sudras in 
distress, daughter's soUj &c., is to be taken ”— “ this i»the meaning,”  

It is clear that if the words— For the three sui êrior tribes a 
sister’s son is nowhere mentioned as a son” —were before the com
mentator when he wrote his gloss or if he had allowed them to 
remain, it would not have been possible for him to represent the per
mission to adopt a daughter’s or a sister’s son as applicable to the 
three superior classes; and it is not inaterial whether the full text 
was not before him, or whether he intentionally omitted these 
words. But taking the text as given by him, the adoption of 
daughters’ or sisters’ sons being declared permissible among the 
three superior classes, it would seem to be wholly superfluous to add 
that such adoption was allowed in the case of Sudras ; still less 
does it appear why the permission should have been apparently 
further limited in the case of Sudras by the words “ on (time of), 
distress ”  or necessity.

We cannot but conclude that the test was intentionally given 
by the commentator in the shape in which we find it, if indeed the 
whole of the concluding sentence as given in the other authorities 
was not also intentionally omitted, and the cause of this is not, 
we think, incapable of explanation.

The practice of making an appointed daughter whose son, if 
she had one, became the son of the father making the appointed 
daughter, if he had no male issue, was a mode of affiligi-tioil prevar 
lent from the earliest times, even before the widow and daughtea? i 
had a place assigned to them by the Mitdkshari in the linf of ; 
heirs. The law of adoption obtained a considerable extension, itt 
the Kdli-ytg when only two sorts of sons, the “ aurasa”  (natural  ̂ or . 
ordinary) and the “ dattaka/’ (given) tvere recognized; and the 
Dattakd Mimdns^ and Dattaki Chandrikd show that the theory 
as to the prohibition of the adoption of a son born of a woman wiib 
whom the adoptive father could not legally have jnarwed arose out
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of a commentary on a passage in the Smriti of Manu or Caunaia YxrtomAnA
(it is nnoerfcain wliich.) to the effect that the adopted Bon shoidd Aviv,
have or he “ the reflection of a son/’ and it is probable that froro. 
this were developed other restrictions and rules intended to ensure 
that the adopted son should he as far as possible an imitation of a 
real son. Whatever doubt we may have as to how far the adoption 
of a daughter’s son is inconsistent with the theory as to the in
validity of the adoption of a son within the prohibited degrees of 
connection, the usage may still be fairly referred to those texts 
which recognize the practice of creating a daughter’s son heir by 
appointment, the' only difference being one of form and* not of 
principle, the consent being given in the one case at the time of 
marriage, and in the other at the time of adoption.

. Among Sudras the adoption of daughters’ and sisters’ sons 
has always obtained, and whether the Brdhmans who settled in 
the south of India never recognized that such adoptions were 
prohibited in their case, or whether they adopted the practice • 
which they found prevalent among the people of the country in 
which they settled, we are satisfied that the practice of maHng 
such adoptions has prevailed among Brdhmans in what are now 
the southern districts of this P’residency from time immemorial.

There is in West and Biihler’s Digest of Hindu Law, Vol. II, 
pp. 884 to 868, 3rd edition, a passage bearing on the subject now 
before us, which deserves to be quoted at length—“ The gradual 
abolition of the grosser means of supplementing a family in favor 
of the system of adoption is itself a striking evidence of progress 
in civilization. The appointment of a daughter held an inter
mediate place between this and the coarse materialism of the 
earliest modes of substitution. It is no longer recognized, but 
traces of the institution still remain in the existing law. From 
it, on the one hand, has been derived the right of succession of 
Ihe daughter and t̂he daughter’s son, while, on the other, it is con
nected with the fitness of a daughter’s son for adoption. As an 
xtMtation of a real son the adopted son ought to be born of some 
womsm whom the adoptive father could have married. This 
excludes the son of a daughter, and such is the law generally 
3?eoeived amongst the highest castes, but amongst the lower castes 
sub-ditisiohs of'«^he great Sudra class, almost everywhere, and. 
atoong# ;S£Jni;0 of the' higher by their customary lavr̂  the
daughter’s sou is, deemed it  fgr, adoption, and, even the mo4
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Vatidinada aocount of the place lie might formerly have taken as a son "by
Appu. appointmentj as well as of the blood connection on which, th®

system of appointment itself was founded. The passage of *Vasish- 
tha which directs that a man desiring to adopt shall make Ms 
selection from amongst near relatives, and for choice take the 
nearest, is so obscurely expressed as to admit of various interpreta
tions. How the ingenuity of commentators has been esorcised 
upon it may he seen in Colebrook^s note to the Mit^kshard, chap. I, 
sec. X I5 verse 13. The Samskara Kaustubha, and the Nimdya 
Sindliu, construing the direction most liberally, approve the adop
tion, failing a sagotra sapinda, of a daughter’s or a sister’s son. 
The Sdstris, following Yyvahara Mayuka, are alm ôst uniformly 
opposed to this, except in the case of Sudras. They rely on the 
impossibility of a real paternal and filial relation between the 
fictitious father and a son so bom; and the decisions in Bombay 
must‘be considered  ̂perhaps, to have confirmed the Sdstris' view, but 
the customary law seems in a measure at least to have been repre
sented by the doctrine of the two works referred to. These tt̂ ere, 
no doubt, written under the influence of ideas which shaped the 
customary law, and they aifoxd an example in their divergence 
from the more generally received authorities of parallel growths of 
doctrine springing from the same original source, yet taking quit© 
different lines of development according to the mediusn in which, 
they were placed. The real nearness of the daughter’s son om6 
procured ready acceptance for the doctrine of appointment, and this 
in its turn has facilitated the admission of the daughter’s son as fit 
for adoption. The Shastra had, however, to he interpreted accord
ingly, and this interpretation, setting aside the ordinary doctrine 
of. a necessary difference in the famiEes of birth of the real 
mother and the adoptive father, paved a way for the admission of 
thesistex’s son. In the south of India the Brdhmanical law was, 
for the most part, apparently accepted only with this qualification, ’ 
adapting it to previously existing customs, as *in the case of 
marriage between the children of a brother and a sister rejected 
by the stricter law of the north, but allowed in the south, because 
it could not be prevented.”

The divergence between the generally accepted authorities and 
actually existing customs, an  ̂ the survival of th« custpins: 
tionod by the earlier law appear to us to be accounted for;; iiSi 
above passage on sound historical principles, and the
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l^ereiii arrived at to receive confirmation from, wliat we find to l)e YxYmmlm 
establisiied "by evidence in the case before us.

Even supposing the custom, which we find to be established by 
the evidence to have sprung up after the text-books which distinctly 
prohibit these adoptions were written, though it cannot be affirmed 
that it did so, that fact wiU not of itself invalidate the custom; 
and the alteration in the text of Caunaka as given by Yayidindda 
Dikshatar and his comments thereon, are, in our opinion, to be 
explaineCt in this manner: the commentator finding, at the time 

-'when he wrote, that the custom was actually prevalent among the 
Br4hmans in the south of this Presidency, gave the version of 
Caunaka'’s text? which we find in Hs commentary together with his 
glosB thereon, with a view to the adoption of daughters’ sons and 
sisters’ sons being recognized as made in accordance with the 
authorities} and we are of opinion that the inception or prevalence 
of the custom is not the result of an innovation introduced by the 
commentator, but that the practice was followed and recognized as 
not only not inconsistent with the customary law of the land at the 
time wheii the commentator wrote, but as a custom having the 
force of law, and that the local authority simply gave or purported 
to give the color of authoritative sanction, to such usage; and we 
consider that we ought jtidicially to recognize such usage.

The decjree of the Subordiaate Judge is reversed and that oi 
the District Minsif restored; but in view of the former ruling and 
of the relationship we have found to exist between the parties, we 
direct that each party do bear Mb own costs in the Lower Appellate 
Coui  ̂and in this Court.

APPELLATE CIVIL.
'BeforerMr, Ju&tiee Mutiusdmi Ayyar and Mr. Justice ParJcer.

KBISTAYA (DEimDASTT), Appeli^ t, 1885.
Septemlwrl?,

KASIPATI ANl). OTHBES (PjLAIOTIEE’s), B esPONDENTB.*

: Cause of cuition~SuU hy dsUor to compel cfeMtor to aacept money due.

: A  Tbottd Imying jseeh executed, wh.ere'byit was sti;piilated that a debt 61x011141)0 
' fSiT-ijflnt, to  tlie Condition tliatif any ons instalmeii.t ■were not

Secosd Appeal 278 of 1885,


